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Banking 


In many of the states, the 
Legislation. 


legislative assemblies are 
now in session, and laws affecting 
bankers and the banking business 
are among the subjects likely to re- 
ceive attention. Our friends in the 
various states can materially aid us, 
with slight inconvenience to them- 
selves, by keeping the Journal 
promptly informed of all important 
developments. Such co-operation will 
be mutually beneficial. 


A Certified 


Many inquiries have come 
Check Case, 


to the Journal office con- 
cerning the particulars of a recent 
decision of Judge Brooke of the State 
Circuit Court in Michigan, with ref- 
erence to a check for $50,000, drawn 
by Frank C. Andrews upon the City 


Savings Bank of Detroit, certifiedjby 
the teller of that institution, pay- 
ment of which was refused because 
the certification was fraudulent, there 
being no funds of the drawer in the 
bank when the certification was 
made. This decision has been widely 
commented upon by the financial 
press as undermining the validity of 
certified checks, by rendering them 
worthless toa holder wheneverit turns 
out that the certification is fraudu- 
lent. But the decision merits no such 
interpretation. Through the cour- 
tesy of the First National Bank of 
Detroit, we are enabled to give our 
readers the full text of the ruling of 
Judge brooke, from which they may 
learn just what has been decided. 

In brief, Frank C. Andrews drew 
his check for $50,000 upon the City 
Savings Bank, payable to Currie & 
Co., which the payees indorsed and 
deposited the same day in the First 
National Bank of Detroit, and that 
bank, also the same day, paid the 
amount to its depositors by wiring 
a transfer of the fund to their credit 
in New York, where it was used to 
purchase bonds which were delivered 
to Andrews. The First National 
Bank presented the check, the same 
day to the drawee, and it was certi- 
fied by the teller; but on. presenta- 
tion for payment the following day, 
payment was refused, as the certifi- 
cation had been without funds and 
fraudulent. Thereupon, the First Na- 
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tional Bank protested the check and 
notified the indorsers of its dishonor 
the same day that payment was re- 
fused. 

The action was not one against 
the certifying bank to hold it liable 
upon ‘the certification, but was 
brought by the First National Bank 
against Currie & Co. to held them 
liable as indorsers of the check. Had 
the check never been certified, there 
would have been no question of their 
liability, as the check was presented 
for payment and the indorsers noti- 
fied of its dishonor the day following 
its transfer, within the period allowed 
by law to fix the liability of an in- 
dorser in the event of non-payment. 

But there is a well-known rule of 
law that, when the holder of a check 
presents it at the bank, and instead 
of demanding and receiving payment, 
takes the bank’s certification instead, 
this operates to discharge the drawer 
and indorsers from liability, for the 
holder accepts the obligation of the 
bank as payment, and between him 
and the drawer and indorsers, such 
certification is a payment, and they 
are discharged from further liability. 

The reason of this rule is thus 
stated in First National Bank v. 
Leach, 51 N. Y. 350: ‘‘ After a check 
is certified, the drawer of the check 
cannot draw out the funds then in 
the bank necessary to meet the cer- 
tified check. The money is no longer 
his. If he apprehended danger from 
the suspected failure of the bank, he 
could not draw out that money, be- 
cause it had already been appro- 
priated by means of the check thus 
certified; as to him, it was precisely 
as if the bank had paid the money 
upon the check instead of making a 
certificate of its being good. * * * 
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The money is due and payable when 
the check is certified. The bank vir- 
tually says, that check is good; we 
have the money of the drawer here 
ready to pay it. We will pay it 
now, if you will receive it. The holder 
says no, I will not take the money; 
you may certify the check and retain 
the money for me until this check is 
presented. The law will not permit a 
check, when due, to be thus presented 
and the money left with the bank for 
the accommodation of the holder, 
without discharging the drawer. The 
money being due and the check pre- 
sented, it is his own fault if the holder 
declines to receive the pay, and for 
his own convenience has his money 
appropriated to that check, subject 
to its future presentment at any time 
within the statute of limitations.”’ 

The indorsers in the present case 
invoked this well-known rule of law in 
their behalf, but the court refuses to 
apply it, holding that a case‘such as 
the present does not fall within the 
reason of the rule. Here, there were 
no funds in the bank, the court 
points out, and consequently the 
drawer would not be released; nor, 
it says, do the indorsers stand in a 
better position. They did not even 
know that the check had been certi- 
fied when they parted with its pro- 
ceeds, and as the check was protested 
for non-payment within due time to 
charge them, their liability as indors- 
ers remained. 

In New York, it has been estab- 
lished that a certification of a check, 
for a holder by mistake, can be re- 
voked, where the holder is placed in 
no worse position, and protest by 
the holder and notice of dishonor in 
due season, will hold the indorser of 
a check thus certified and revoked. 
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In Irving Bank v. Wetherald, 36 N. 
Y. 335, a note payable at a bank 
was presented by the holder and 
certified the day of its maturity. 
The note was certified through error, 
there being no funds of the maker, 
and the bank almost immediately 
requested the holder to cancel the 
certificate. The holder refused, and 
the bank thereupon ‘ purchased” 
the note of the holder the same day, 
caused it to be presented at its own 
counter, protested, and the indorsers 
notified. The court held the indors- 
ers liable. The following proposi- 
tions were decided : 

1. The certifying bank is estopped 
from denying the truth of its certifi- 
cate, where the presenting bank relies 
upon its accuracy and fails to protest 
the note for non-payment. 

2. But where the certification is 
erroneous, and the error is discovered 
and notice given the presenting bank, 
in time for it to make a re-present- 
ment and charge the indorsers, the 
certifying bank is discharged from 
further liability. 

3. And where, in such case, the 
certifying bank, to relieve itself from 
supposed liability on such a certifi- 
paid to the other bank the 
amount of the note, presented it to 
itself for payment and gave notice 
of non-payment to the indorsers on 
the day of its maturity, held that 
the bank took the note as purchaser 
and acquired the rights of a holder 
of the same, and cuuld maintain their 
action against the indorsers of the 
note. : 

The principle of this case, which is 
applied by Judge Brooke, of Detroit, 
is that an indorser is not discharged 
by certification where there are no 
funds, but remains liable, notwith- 


cate, 


standing, where the holder again pre- 
sents and notifies him of dishonor, 
within the time allowed by law to 
charge an indorser by demand and 
notice of non-payment. In the New 
York case, the note was certified by 
mistake, and the certifying bank be- 
came the holder, so as to charge the 
indorser and protect itself. In the 
Detroit case, the check was certified 
by fraud and the holder presented it 
for payment and charged the indors- 
ers in due season, their responsibil- 
ity, doubtless, being more preferable 
to it than that of an insolvent certi- 
fying bank. 

It is seen that this decision, which 
will doubtless be appealed, and the 
law again threshed out by a higher 
court, in no way affects the validity 
of a certified check in the hands of 
an innocent purchaser for value, re- 
lying on the certification, even where 
the certification is unauthorized, 
fraudulent, or without funds. Sucha 
holder is always protected. In Bank 
v. Leach, 52 N. Y. 350, Mr. Justice 
Peckham says: “A bank would be 
liable to pay its certified checks to 
bona fide holders, whether it had 
funds or not.’’ Of course, if the 
holder, who takes a check wrongly 
certified, is charged with notice, or 
put on inquiry, he is not protected, 
for he is not then a bona fide holder. 
For example, if a bank president 
should wrongfully certify his own 
check, the form of the check would 
constitute notice to all takers, and 
the bank could successfully defend 
payment. Again, while in New York 
a teller has implied authority to 
certify checks, in some states, as in 
Massachusetts and Missouri, he has 
not, and wherever the last-stated con- 
dition of the law exists, the taker of 
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a check certified by a teller could 
not enforce its payment by the bank, 
if the teller had no actual authority 
and the certification was fraudulent 
or mistaken. 

But in the Detroit case, no ques- 
tion of right of a bona fide holder 
to enforce a check against a bank, 
taken on the faith of its certifica- 
tion, is involved. The question is 
simply one of the liability of the in- 
dorser of a check, drawn without 
funds, to pay the same to the holder 
upon timely notice of dishonor, as 
affected by the fact that the holder 
has, in the interim between its de- 
livery and presentment for payment, 
presented it to the bank for certifica- 
tion, and innocently received thereon 
an unauthorized and fraudulent cer- 
tification. As seen, the court refuses 
to apply the rule that the drawer 
and indorser are released, when the 
holder obtained certification instead 
of payment, to such a case. 


Credit Currency [In the Journal of Poli- 
and Population tical Economy for De- 
cember, Professor David Kinley con- 
tinues his attempt, begun in 1895, 
to formulate a_ relation between 
population and proportion of credit- 
paper used, based on the char- 
acter of deposits in a stated num- 
ber of banks on a selected day. 
Statistics obtained in 1894 by the 
Comptroller of the Currency show 
the total receipts made in national 
wanks in the United States on the 
settlement day following the 1st of 
July, by retail tradesmen of sundry 
kinds, and the amount of these re- 
ceipts in the form of credit-paper of 
various kinds These referred only 
to retail trade, In 1896. more com- 


plete returns were obtained, show- 
ing total deposits with the banks of 
the country on a given day, stat- 
ing separately the amounts of money 
and of credit-paper deposits, and 
distinguishing the deposits of whole- 
sale business from those of retail, 
and both from the deposits of all 
other depositors. 

In using this data for his present 
purpose, the writer has arranged the 
returns so as to show the percent- 
age of checks in the bank deposits 
by population groups, and only the 
statistics relating to the deposits of 
retail tradesmen. Making allowance 
for error or mistake, and also work- 
ing with limited data, the writer 
ventures to interpret their character- 
istics in the following law: 

1. The proportion of credit-paper 
in the existing medium of payment 
or exchange, increases, on the whole, 
as a population grows. 

2. After a community has reached 
a certain size, or a certain density 
of population, the rate of increase in 
the proportion of credit-paper in the 
medium of exchange decreases. 

3. This increase, however, is not 
regular and steady, but broken and 
in some degree periodic. The pro- 
gress is by leaps. These leaps are 
not a simple series. A growth of 
population over a considerable pe- 
riod shows a gradually falling use of 
credit paper for a time, then a some- 
what rapid increase. But within this 
large population unit are smaller 
units, each of which shows a varia- 
tion of its own. 

4. The actual proportion of credit- 
paper varies according to the indus- 
trial character of a community; but 
there seems reason for thinking that 
the relation between growing popu- 
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Jation and demand for credit-paper is 
independent of industrial character. 

The writer says: ‘Our data are 
static. May we interpret them dy- 
namically? They show the relative 
proportions of credit-paper used in 
payment by different population 
groups at the same time. May they 
be taken to show the mode of growth 
of the use of credit-paper by the same 
community at different times? Does 
the whole country, does the business 
world, behave in the way indicated? 
There is no reason for thinking 
otherwise. According as the popu- 
lation groups from which the per- 
centages are drawn are more or less 
typical, the more or less closely will 
they yield points through which a 
typical group must pass as it grows. 
The whole country, or the whole 
business world, so far as credit rela- 
tions permeate it, is, with its multi- 


farious economic conditions, the true 


typical group. As it grows it passes 
through phases corresponding to 
those we have here observed. For 
we have seen that as the relative 
magnitude of different industrial 
groups changes, the change affects 
the proportion of credit-paper used, 
but not the course of development 
of the check habit.’ 

The practical value of this inter- 
esting research is that it throws 
light upon the relative accounts used 
by communities of different sizes, 
and is helpful in the solution of the 
money question. The subject is gone 
into exhaustively, and the article is 
illustrated by charts. 


Pledge of 


An interesting decision 
® Wife's Stock. 


comes from the Supreme 
Court of Florida, involving the val- 


idity of a pledge to a bank, by a 
husband, of certificates of stock be- 
longing to his wife, as governed by 
the laws of Florida for the protect- 
ion of married women in their sepa- 
rate property rights. The constitu- 
tion of Florida provides that pro- 
perty of a wife, owned by her before 
marriage, or acquired by her after 
marriage by gift or purchase, shall 
be her separate property and “not 
liable for the debts of her husband 
without her consent, given by some 
instrument in writing executed ac- 
cording to the law respecting con- 
veyances by married women.”’ In 
the case at issue, a husband pledged 
to a bank, as collateral security, 
certain stock belonging to his wife, 
and her consent was evidenced by a 
writing, signed by her, which recited 
that she “authorized” her husband 
to make the pledge. The wife after- 
wards contended that this instru- 
ment was insufficient to bind her 
separate property under the constitu- 
tion, as it was not under seal, and 
not attested by witnesses, or acknow- 
ledged, or executed by her husband 
—not, therefore, being an ‘‘instru- 
ment in writing executed according 
to the law respecting conveyances 
by married women.” The court, 
however, holds the writing sufficient. 
It says the constitution does not re- 
quire the instrument to be a deed or 
mortgage, nor the husband to join 
in, or give his consent to its execu- 
tion by the wife. ‘‘ The proper inter- 
pretation of the constitution ‘‘says 
the court, ‘‘requires us to hold that 
the consent of the wife to be effective 
to render liable her separate statu- 
tory property to her husband’s 
debts, must be in writing and must 
be executed according to the law 
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respecting conveyances by married 
women appropriate to the convey- 
ance of the class of property to 
which the consent relates’’ and as 
to certificates of stock, the written 
consent need not be sealed, attested 
or acknowledged. The court does 
not find it necessary to determine 
. Whether the constitution contem- 
plates that the husband shall join 
in the execution of the written con- 
sent of the wife in order that such 
consent may be “executed’’ accord 
ing to the law respecting convey- 
ances by married women, even where 
the statute requires the husband to 
join in the execution of the wife’s 
conveyances; for even if such joinder 
is necessary, the husband’s assent 
was sufficiently evidenced by his own 
written pledge of the stock to the 
bank. 

The opinion of the court contains 


much useful information concerning 
the formalities necessary to be com- 
plied with, to render a wife’s property 
a safe pledge to a bank for a_ hus- 
band’s debt, whenever the transaction 
is governed by the laws of Florida. 


Banking in The fifteenth report of the 
Mianeso'a. Public Examiner and Super- 
intendent of Banks of the state of 
Minnesota has beenreceived. It covers 
the two years ending July 31, 1902. 
Mr. Johnson, the Superintendent, 
says that Minnesota has the best 
banking law on any statute books 
in the world, and he states it to be 
the duty of his department, under 
the law, not only to see that the 
bookkeeping is properly done and 
that the investments are made with- 
in the provisions of law, but also to 
see that the securities are sound and 


that the investments representing 
the assets of the bank are of the 
full and actual value at which they 
are carried on the books. This, in 
addition to the fact that every 
officer and director should be re- 
quired to perform his entire duty 
under the statute and the recog- 
nized commercial law ot good busi- 
ness. 

There are over seventy-five millions 
of dollars invested in the financial 
corporations under the supervision 
of the Minnesota department, and 
the Superintendent testifies to hearty 
co-operation by the managers of 
these institutions with his depart- 
inent in the perfor., ance of its duties. 

Under present conditions the State 
banks of Minnesota have a great 
deal of surplus money, while the de- 
mand for commercial loans in their 
several communities is very limited. 
The Superintendent says that real 
estate security has proven to be one 
of the best methods of loaning their 
money; and to the rural bank, in a 
State like Minnesota, where the val- 
ues are so thoroughly established, 
no better security can be obtained. 
He recommends the amendment of 
the banking law, so as to allow 
State banks to make first mortgage 
loans on improved farms in Minne- 
sota, in amount not to exceed 30 
per cent. of the paid-in capital of the 
bank, provided not to exceed 50 per 
cent. of the actual appraised cash value 
is loaned on any one piece of land. 
This amendment, in the opinion of 
Superintendent Johnson, would be of 
great value to Minnesota, furnishing 
a safe channel for otherwise idle 
money, and keeping earned interest 
at home instead of sending it out of 
the State. 
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INSTRUMENTS 


LAW. 


A COURSE OF STUDY 


OF 


THE 


NEGOTIABLE INSTRUMENTS LAW. 


ticut, July 15, 1897 
rado, July 19, 1897 
rida, Aug. 4, 1897 
New York, Oct. 1, 1897 
Virginia, Mar. 3, 1898 
Maryland, Mar. 29, 1598 
Massachusetts, Jan. 1, 1899 


Oregon, Feb. 16, 1899 
North Dakota, March 7, 
Nor. Carolina, March 8, 1899 
Washington, March 22, 1899 
Wisconsin, May 15, 1899 
Tennessee, May 16, 1899 
Rhode Island, July 1, 1899 


Utah, July 1, 1899 
Arizona, Sept. I, 1901 
Pennsylvania, Sep. 2, 1901 
Dist. of C., Jan. 1, 1902 
New Jersey, Apl. 4. 1902 
lowa, April 12, 1902 
Ohio, January 1, 1903 


1599 


Commenced in June 1899 number 


OTE.—As enacted in New York, the Nego- 
Instruments Law is divided into nineteen 


es as follows: 


. General Provisions (Sections 1—17) 
2. Negotiable Instruments: Form and _ Inter- 
pretation (20—42) 
. Consideration (50—55) 
. Negotiation (60—8o) 
5. Rights of holder (go— 98) 
. Liabilities of parties (110—119) 
. Presentment for payment (130—148 

}. Notice of dishonor (160—189) 

. Discharge (200—206) 
Bills of exchange (210—215) 
Acceptance (220—230) 

. Presentment for acceptance (240 
Protest (260—268) 
\cceptance for honor (280 

. Payment for honor (300—306) 
Bills in a set (310 


248) 
290) 


. 315) 
Promissory notes and checks (320 


oF 


325) 
Notes given for patent rights (330—332) 
Laws repealed; When takes effect (340 
341) 
provisions of the law naturally fall under 
1eral classifications: 
reneral Provisions. 
Negotiable Instruments in General. 
Bills of Exchange. 
’romissory Notes and Checks. 
lhe text of the law is the same in all the 
States (with some slight exceptions which will be 
noted) but the numbering of the sections, and in 
states of the articles, is not uniform. There 
vever, the same continuity of articles and 
‘xcept that in some instances ‘General 
sions” follow, instead of precede, the re- 
rof the act. By following this course of 
Study with reference to the New York act, as 
above outlined, the reader in each state can apply 
ne to the law of his own state. 


NEGOTLABLE IENSTRUMENTS IN 
GENERAL 
BILLS OF 


ARTICLE XII PRESENTMENT OF 


EXCHANGE FOR ACCEPTANCE, 


(Continued. ) 


We now reach the section which 
provides how presentment of a bill 
of exchange for acceptance.must be 
made to constitute a sufficient pre- 
sentment. 


Section 242. Presentment; how 
made.—Presentment for acceptance 
must be made by or on behalf of the 
holder at a reasonable hour on a 
business day, and before the bill is 
overdue, to the drawee or some per- 
son authorized to accept or refuse 
acceptance on his behalf; and 

1. Where a bill is addressed to 
two or more drawees who are not 
partners, presentment must be made 
to them all, unless one has au- 
thority to accept or refuse accept- 
ance for all, in which case present- 
ment may be made to him only; 

2. Where the drawee is dead, pre- 
sentment may be made to his per- 
sonal representative; 

3. Where the drawee has been ad- 
judged a bankrupt or an insolvent, 
or has made an assignment for the 
benefit of his creditors, presentment 
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may be made to him or to his trus- 
tee or assignee. 


First, we see, presentment must be 
made by or on behalf of the holder 
at a reasonable hour on a business 
day. We discussed at length, and 
cited the decisions upon what is a 
reasonable hour, when considering 
section 132, as to sufficiency of pre- 
sentment for payment (See Journal, 
July, 1901). In brief, when present- 
ment is made at the drawee’s place 
of business, it must be made during 
business hours which may vary in 
different localities; when made at the 
drawee’s residence, some cases hold 
that the reasonable hour extends to 
the ‘‘hours of rest,’’ or bedtime; in 
several cases 8 p. m., and in one 
case with special facts, 9 p.m. was 
held not too late, while between 11 
and 12 p.m. has been held not ata 
reasonable hour. 

The next provision is that present- 
ment of a bill of exchange for ac- 
ceptance must be made before the 
bill is overdue. 

Bills payable at a fixed future time, 
as one month after date, are some- 
times presented to the drawee for 
acceptance. Suppose such a bill is 
presented to the drawee for accept- 
ance on the day of maturity, instead 
of being presented for payment. Is 
it overdue on the day of maturity? 
The decisions in different states are 
in conflict as to whether a nego- 
tiable instrument, such as a promis- 
sory note, is overdue on the day of 
its maturity, so that a transfer on 
that day will, or will not, subject 
the purchaser to equities. In some 
states it has been said that as the 
maker of a note has the whole of the 
day of maturity in which to pay, a 


transfer during that day is before 
the instrument is overdue; in Other 
states it has been held that as pay- 
ment may be demanded at any rea- 
sonable hour during the day, the in- 
strument must be regarded as over- 
due on that day. The Negotiable 
Instruments Law does not provide a 
rule on this point. The New York 
judicial rule is that a promissory 
note is not overdue on the day of 
maturity; and reasoning from this, 
a bill of exchange drawn payable at 
a fixed future date, is not overdue 
in New York onthe day of maturity 
and can be presented for acceptance 
on that day. It has, in fact, been 
so decided by the New York Court 
of Appeals in Plato v. Reynolds, 27 
N. Y. 586. In that case a bill of 
exchange, payable one day after 
date, was presented to the drawee 
for acceptance on the day it ma- 
tured; acceptance was refused and 
it was protested for non-accept- 
ance, and notice of non-acceptance 
given the drawer and _ indorsers. 
They claimed that the draft, being 
due when presented and demand 
made by the notary, it was then too 
late to present it for acceptance; 
that presentment for acceptance of a 
bill which is due is not sufficient to 
charge the drawers. 

The court, however, denied this 
contention and said: ‘It is well set- 
tled that the holder of a bill, pay- 
able a specified length of time after 
date, or on a day certain, need not, 
for the purpose of charging the draw- 
ers and indorsers, present it for ac- 
ceptance until it becomes due and 
payable. It may be presented before 
or at the time of its maturity.”’ In 
this case, all the judges except Mar- 
vin, J., agreed that a refusal to ac- 





THE 


cept on the day payment is due, is 
equivalent to a refusal’ to pay, and 
renders a demand of payment un- 
necessary. Marvin, J., thought “that 
if the holder waits until the bill is due 
before presenting it for acceptance, 
he should then demand payment, 
and if payment is refused, should 
give notice of those facts to the 
drawer;’’ that ‘‘the time having ar- 
rived when the holder is entitled to. 
payment, and not having previously 
required acceptance, the duty is de- 
volved upon him of demanding pay- 
ment.” ‘‘Why,” said Judge Marvin, 
“require acceptance when, if the bill 
is accepted, he will be obliged at 
once to demand payment, in case he 
intends to preserve the liability of 
the drawer? Ican see that a holder 
of a bill may be willing to discharge 
the drawer, and look to the acceptor 
alone and give him indulgence, and 


in such a case he may present the 
bill for acceptance on the day it is 
due, and if accepted the acceptor 
will be liable, and as to him, no de- 
mand of payment need be made. 


* * *~ 


If the holder neglects to 
require acceptance until the bill is 
due, his right to require acceptance 
becomes merged in or confounded 
with the right to demand payment.”’ 
Judge Marvin, we see, took the view 
that a demand of acceptance on the 
day of maturity, and notice of non- 
acceptance will not be sufficient to 
hold the drawer and indorsers. But 
the majority of the court, as seen, 
held otherwise. 

In addition to bills payable at afixed 
future time which are presented for 
acceptance, there is that large class 
of bills payable after sight, where 
presentment for acceptance is neces- 
sary to fix the maturity of the in- 
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strument. The time of presentment 
of these is fixed by section 241, 
which we have already discussed, 
that the holder of a bill which is 
required to be presented for accept- 
ance “‘must either present it for 
acceptance or negotiate it within a 
reasonable time. ”’ 

Next the bill must be presented 
for acceptance ‘‘to the drawee, or 
some person authorized to accept or 
refuse acceptance on his behalf.’ 

There is a difference in the matter 
of the diligence required of a holder, 
between presentment of an instru- 
ment for payment, and presentment 
for acceptance. We have seen in the 
case of presentment for payment 
(section 132), that presentment must 
be made to the person primarily 
liable; but, if he is absent or inaccess- 
ible at the time of presentment, 
then the holder will comply with the 
requirement of sufficiency by making 
presentment to any person found at 
the place where the presentment is 
made. But the requirement as to 
presentment for acceptance provides 
that the bill must be presented to the 
drawee or to some person authorized 
to accept or refuse acceptance on his 
behalf. 

Judge Chalmers has written as 
follows upon the subject of this dif- 
ference: ‘‘ Comparing presentment for 
acceptance with presentment for pay- 
ment it is clear that the two cases 
are governed by somewhat different 
considerations. Speaking generally, 
presentment for acceptance should 
be personal, while presentment for 
payment should be local. A bill 
should be presented for payment 
where the money is. Any one can 
then hand over the money. A bill 
should be presented for acceptance 
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to the drawee himself, for he has to 
write the acceptance; but the place 
where it is presented to him is com- 
paratively immaterial for all he has 
to do is to take the bill. Again 
(except in the case of demand drafts ) 
the day for payment is a fixed day; 
but the drawee cannot tell on what 
day it may suit the holder to present 
a bill for acceptance. These con- 
siderations are material as bearing 
on the question whether the holder 
has used reasonable diligence to 
effect presentment.” 

In an early case in the supreme 
court of the United States (Wiseman 
v. Chiappella, 23 How. 377), Mr. 
Justice Wayne said: ‘“‘In making a 
demand for an acceptance, the party 
ought, if possible, to see the drawee 
personally, or some agent appointed 
by him to accept; and diligent in- 


quiry must be made for him if he 


shall not be found at his house or 
place of business.” 

In the Indiana case of Sharpe v. 
Drew (9 Ind. 281), the court said: 
“It is correctly contended that the 
presentment for acceptance should be 
to the drawee himself, if he can be 
found. If to an agent or other 
person authorized to accept, the fact 
should appear.” 


The sufficiency of presentment of 


a bill for acceptance to a merchant’s 
clerk was passed upon by the court 
of appeals of Virginia in Nelson vy. 
Fotterall, 7 Leigh, 179, in the follow- 
ing case. A foreign bill of exchange 
for sterling money drawn in Peters- 
burg, Virginia on a merchant in 
Liverpool, was presented to the 
drawee, and acceptance refused; the 
bill was afterwards presented to a 
clerk at the drawee’s counting house 
by the notary in whose hands it 
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was put tor protest, and acceptance 
being by him refused, it was pro- 
tested by the notary. The question 
was, whether it was necessary to 
prove that the clerk at the drawee’s 
counting house was the clerk of the 
drawee authorized to accept or re- 
fuse acceptance of bills drawn on the 
drawee. The court held it was not 
necessary. It refused to instruct the 


-jury that the presentment was not 


sufficient to authorize protest, unless 
proof of the clerk’s authority was 
shown, saying: ‘It is true that the 
presentment of a bill should be made 
to the drawee himself, or his author- 
ized agent. But I cannot perceive 
any good reason why this instruct- 
ion should have been given. The 
evidence shows that the drawee was 
hard to be found; that, after being 
found he promptly refused accept- 
ance to the holder; and that, after- 
wards, when the notary went to the 
counting house of the drawee, he 
presented the bill to the clerk there 
found, and demanded acceptance 
thereof, and received for answer that 
the bill would not be accepted, he 
having received no orders to accept 
the same. Under the circumstances, 
the notary had a right to presume 
that the clerk was authorized by his 
principal to refuse the acceptance 
and the court was right in drawing 
the same conclusion.”’ 

Also, in Stainback v. Bank of 
Virginia, 11 Gratt. 260, a protest 
set forth the facts that the notary 
took the bill to the counting house 
of the drawee, and, speaking to a 
clerk, exhibited the bill and demanded 
acceptance thereof; whereunto he 
answered that the same could not 
be accepted; and that, thereupon, 
the notary protested the bill for non- 
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acceptance. Counsel for the indorser 
objected to the sufficiency of the 
protest; that it did not state that 
the clerk of the drawee had author- 
ity to refuse acceptance, but the 
court said: ‘‘This objection should 
not prevail if the protest had no 
extrinsic support. The most formal 
words could not more fully express 
the notary’s opinion of the clerk’s 
authority in the premises than is set 
forth in the protest. The notary at 
the counting house of the drawee 
exhibited the bill to a clerk, de- 
manded acceptance, which was refused, 
the answer to the demand noted, 
and thereupon the bill protested. 
This means that, in the judgment of 
the notary, it was proper to exhibit 
the bill to this clerk and demand 
acceptance from him; that the clerk 
had authority to act on that de- 
mand; that his answer was a 


proper refusal; and, upon all this, 
the notary made his protest, which 
plainly enough expresses his opinion 
in regard to the sufficiency of every 
step on which he founded that official 


act.’ The court further held that 
the parol proof, which was admiss- 
ible, established the fact that the 
clerk had authority to refuse an 
acceptance. 

These two Virginia cases are to the 
effect that it will be presumed that 
a clerk in the drawee’s counting- 
house has authority to accept or 
refuse to accept—that a notary’s 
certificate of protest establishes non- 
acceptance by a drawee, where ac- 
ceptance is refused by a clerk, with- 
out certifying the fact of the clerk’s 
authority. But, of course, if the 
clerk actually had no authority, 
that fact could be proved by the 
drawer or indorser in defeat of 
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the contrary presumption, as_ the 
Negotiable Instruments Law requires 
that presentment, if not made to the 
drawee, must be made to some per- 
son authorized to accept or to 
refuse. 

In the case of Fall River Union 
Bank v. Willard, 5 Metcalf (Mass.), 
216, the cashier of a bank which 
held a bill for acceptance, met one 
of the house upon which the bill was 
drawn, and informed him that the 
bank had the draft. This member of 
the firm thereupon told the cashier 
that they would not accept or pay 
it. The court held this was not a 
sufficient presentment for acceptance 
to charge an indorser. It said: 
“The term presentment imports, not 
a mere notice of the existence of a 
draft which the party has in his pos- 
session, but the exhibiting of it to 
the person on whom it is drawn; 
that;he may see the same and ex- 
amine his accounts and correspond- 
ence, and judge what he shall do; 
whether he shall accept the draft or 
not. Here there appears to have been 
nothing more than a mere casual 
meeting of the parties, and the con- 
versation on the subject of the draft 
ensued. If this had been commu- 
nicated, it would have created no 
obligation on the part of the indorser 
to make present payment, and con- 
sequently, such conversation imposed 
no present duty on the holders, as 
to the other parties to the bill. To 
confirm this as a_ sufficient present- 
ment would tend to introduce a 
looseness of practice on the subject 
of presenting bills for acceptance, 
which will lead to disputes and diffi- 
culties greater than now exist.”’ 

But actual exhibition of a bill is 
not always necessary. To make a 





12 


valid presentment of a bill of ex- 
change for acceptance, it is not ne- 
cessary that the notary should actu- 
ally produce the bill; it is sufficient 
if he has it with him ready to pro- 
duce in case the drawee calls for it 
(First National Bank v. Hatch, 78 
Mo. 13). And in Fisher v. Beck- 
with, 19 Vermont, 31, it is held that 
it is enough if the drawee is enabled, 
when applied to for acceptance, to 
give an intelligent answer, either by 
seeing the bill or otherwise. And in 
cases where holder and drawee area 
thousand miles apart, and accept- 
ance is made by a separate instru- 
ment (see section 222), as, for ex- 
ample, by telegram, there can, of 
course, be no actual exhibition of 
the instrument to the drawee. 
Section 242 (subdivision 1) further 
provides that where the bill is ad- 
dressed to two or more drawees who 
are not partners, presentment must 
be made to all of them, unless one 
has authority to accept or refuse 
acceptance for all, in which case pre- 
sentment may be made to him only. 
We will suppose a bill drawn on A, 
B and C, not partners. If the ac- 
ceptance of A or of B, or of C alone 
is taken, or only two of the three, 
this would be a qualified acceptance 
within section 229, subdivision 5, 
which provides that an acceptance 
is qualified which is ‘the acceptance 


(Continued in 
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of some one or more of the drawees 
but not of all.”” We have already 
discussed the effect of a qualified 
acceptance; in brief, it discharges 
non-assenting drawers and indorsers. 

Suppose, again, in such a case, the 
bill is first presented to A, who re- 
fuses to accept. It would then be 
impossible to obtain the acceptance 
of all the drawees, and it would seem 
that in such case, it would not be 
necessary to make a further present- 
ment to the others; yet by the lan- 
guage of section 242, subdivision 1, 
it is provided that presentment must 
be made to them all. 

Section 242 (subdivision 2) further 
provides that “ where the drawee is 
dead, presentment may be made to 
his personal representative.’’ Before 
this enactment, the law upon this 
point was doubtful. Now, it would 
seem that the holder has an option, 
for section 245 provides that ‘ pre- 
sentment for acceptance is excused 
* * * where the drawee is dead.” 

Section 242 (subdivision 3) fur- 
ther provides that where the drawee 
has been adjudged a bankrupt or 
an insolvent, or has made an assign- 
ment for the benefit of creditors, 
presentment may be made to him, 
or to his trustee or assignee.’’ 

This, as seen, gives an option of 
presentment, either to the bankrupt 
drawee, or to his assignee or trustee. 


next number.) 


ERRATA. 


Page 29, line I. 
owner from drawee.”’ 


“Bank collecting as owner from payee ;” should read: ‘“ Bank collecting as 


Page 32, line 1. “Check delivered to payee in place where drawer bank is located;” should 
read: ‘ Check delivered to payee in place where drawee bank is located.” 
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PRESENTMENT OF CHECKS THROUGH THE CLEARING HOUSE. 


Is the judicial rule that the holder receiving a check in the place where 
the drawee bank is located, has not later than the day following its receipt 
to present it to the drawee for payment, so extended in clearing house 
cities as to permit a check received after (or at nearly the close of) bank- 
ing hours to be deposi'ed in bank the next day for presentment through the 
clearing house the second day after its delivery? 


. Proposition stated. 


. Reasonable time 
checks. 


for presentment of 


. Doespresentment through clearing house 
extend time ? 

. Affirmative Pennsylvania judicial rule. 

5. Contrary Nebraska judicial rule. 

. Criticism of Nebraska rule. 

. Question undecided 1n other states, 
PROPOSITION STATED, 

A merchant in a city receives from 
the payee, after banking hours on a 
business day, a check on a bank in 
the same city. He deposits this check 
in his own bank at the first oppor- 
tunity, namely, on the following 
business morning. The bank of de- 
posit presents the check, in regular 
course, through the Clearing House, 
on the morning of the day following. 

In the event of non-payment of the 
check because of insufficient funds, 
is the presentment for 
made in reasonable time, so as to 
hold the indorsing payee? In the 
event of non-payment because of 
failure of the bank, is the present- 
ment in sufficient time to hold the 
drawer, assuming the drawer has_is- 
sued the check the same day it was 
delivered by the payee? 

REASONABLE TIME FORK PRESENTMENT OF 
CHECKS. 


The general rule established by the 


payment. 


courts as to the time in which 
paper payable on demand must be 
presented for payment, or a negoti- 
able instrument payable after sight 
must be presented for acceptance, in 
order to preserve the liability of the 
drawer or the indorsers, is that the 
instrument must be presented within 
a reasonable time. Just what this 
reasonable time is, in the case of 
promissory notes payable on demand, 
or of bills of exchange payable after 
sight, is not defined by the courts 
with precision, but is left to be de- 
termined by the facts and circum- 
stances of each particular case. With 
regard to checks on banks, however, 
which are payable on demand, the 
courts have made greater progress in 
the line of definiteness and have 
established fixed periods within which 
such presentment must be made. 
That is to say, the reasonable time 
within which a check must be pre- 
sented in all ordinary cases, is as 
follows : 

a. If the person who receives it 
and the bank are in the same place, 
the check must, in the absence of 
special circumstances, be presented 
during business hours of the next 
secular day after it is received. 

b. If the person who receives it 
and the bank are in different places 
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it must, in the absence of special 
circumstances, be forwarded for pre- 
sentment on the next secular day 
after it is received, and the agent to 
whom it is forwarded must present it 
for payment during busi 2ss hours 
of the next secular day after it is 
received by him. 

c. Each transferee is allowed the 
same period as between himself and 
his immediate predecessor that the 
payee has as hetween himself and 
the drawer; but no transfer or series 
of transfers can prolong the risk of 
the drawer or of a prior indorser 
beyond the time above fixed. 

As to the consequences of failure 
to present within a reasonable time, 
the drawer of the check, who is 
deemed the principal debtor, is not 
discharged by an unreasonable delay 
in presentment unless he has been 
actually prejudiced thereby, and then, 
only to theextent of the injury. With 
respect to indorsers, however, the case 
is different. They are absolutely dis- 
charged unless presentment is made 
within a reasonable time as fixed 
and defined by the rules of the courts. 

It is seen, then, that the drawer of 
a check remains liable thereon, no 
matter how long presentment is de- 
layed short of the period of the 
statute of limitations, unless the bank 
fails. In that contingency the money 
is in the bank at the drawer’s risk, 
where the check is delivered in the 
place where the bank is located, for 
two days only, the day of delivery 
and the day following; or where the 
check is delivered payable at a 
bank in another place, for two days 
at the place of delivery; plus two 
days at the place of payment, to- 
gether with the period of time re. 
quired for transmission of the check 
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directly to an agent at the place of 
payment. It is seen, further, that 
the payee or other indorser of a 
check delivered by him in the place 
where the bank is located, is only 
liable for its non payment if pre- 
sented within the two-day period 
consisting of the day of delivery and 
the day following* ; or, where payable 
at a bank in another place, where 
it has been mailed directly to an 
agent at the place of payment not 
later than the day following delivery 
and has been presented for payment 
not later than the day following that 
of its receipt by the agent. 

DOES PRESENTMENT THROUGH THE CLEAR- 

ING HOUS EEXTEND TIME? 

The above rules have been held and 
applied in numerous cases. But, it 
will be observed, if the rule that a 
check must be presented for payment 
to a bank in the same place, not 
later than the day following its 
receipt in order to hold the drawer, 
or an indorser, delivering it, in the 
event of non-payment, is applicable 
to the case stated in our proposi- 

*That this twe day period applies in favor of 
indorsers as well as of drawers, see Murphy v. 
Levy, 50 N. Y. Supp. 682. A check on a New 
York bank was delivered by drawer to payee, 
Saturday evening August 8, 1896, 8.30 p. m. 
Monday August Io, the payee indorsed and 
delivered the check to another. The check was 
presented August 12, but the bank had failed. 
At the request of the drawer the payee redeemed 
the check. The court held that the payee would 
have had a good defense against his indorsee, 
by reason of the latter’s laches in not making 
timely presentment, but that the waiver of this 
laches and redeeming the check, at request of 
the drawer, was a sufficient consideration to 
support the drawer’s promise to reimburse the 
payee, although the drawer had himself been 
discharged from liability on the check to 
the extent of the loss caused by failure of the 
bank. 
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tion, that one who receives a check 
after banking hours of a business 
day, cannot avail himself of the 
facilities of the Clearing House by 
depositing it in his own bank the 
next day, for presentment through 
the clearings the day thereafter, 
without taking the risk that the 
bank may fail and the drawer be 
released (which risk may, however, 
be assumed by reason of the remote- 
ness of the contingency) or without 
taking the greater risk of losing 
recourse upon the indorser when- 
ever the check, for any reason, 
proves not good against the drawer’s 
account. 

As in the regular course of business 
dealings in the large cities it very 
often happens that checks are re- 
ceived by merchants from payees or 
indorsers either too late for deposit 
on the day of receipt, or at such a 


time of the day, even during bank- 
ing hours, that it is inconvenient to 
deposit them on that day, it becomes 
an important question whether mer- 


chants, with regard to all such 
checks, are compelled to have them 
presented specially to the drawee 
banks the following day in order to 
preserve recourse against the in- 
dorsers; or whether the established 
customs of depositing checks in banks 
for presentment through the Clearing 
House, will permit their deposit on 
such following day, for collection 
through the clearing House on the 
second day after receipt, as being 
within a reasonable time to hold 
the indorser in the event of non- 
payment. 

Ask the average merchant who re- 
ceives a check from a payee after 
banking hours on a certain day, 
whether he is not perfectly safe in 
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depositing it in his own bank on the 
following morning. He will say: 
“Undoubtedly!’”’ And he will em- 
phatically deny that he must treat 
such check specially by causing it to 
be presented at the bank of payment 
the next day instead of depositing it 
for collection through the Clearing 
House. Yet, strange to say, this 
important question, which so vitally 
affects such a large number of tran- 
sactions, has, upto date, been passed 
upon in only two States of the Union 
—in Pennsylvania, where it is held 
that a check delivered after banking 
hours may be deposited the next day 
for presentment through the Clearing 
House the following day, and in 
Nebraska, where the supreme court 
has just held that no such extended 
period of time, by reason of present- 
ment through the Clearing House, is 
permitted, but that a check delivered 
after banking hours of one day must 
be presented at the bank of payment 
on the day following, when in the 
same place, in order to hold the 
drawer, where the bank fails, or to 
hold the indorser in the event of 
non-payment for any other reason. 

AFFIRMATIVE PENNSYLVANIA JUDICIAL 

RULE, 

The question first arose in Pennsyl- 
vania in the year 1895 ( Loux v. Fox, 
171 Pa. St. 68). On May 6, 1891, 
after 3 P. M., Loux gave his check 
to Fox on the Penn Safe Deposit & 
Trust Co. in Philadelphia. Fox de- 
posited this check with his own bank, 
the Penn National, the following day, 
May7. The check was presented May 
8, but was not paid, as the drawee 
failed at 11.30 A. M. on that day. 
This raised the question whether pre- 
sentment, the second day after de- 
livery, was within a reasonable time 
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to hold the drawer. The Supreme 
Court of Pennsylvania, in an earlier 
case (Bank v. Weil, 141 Pa. St., 457) 
had held that a check on a bank, 
where all the parties are residents of 
the same city, must be presented on 
the day on which it bears date, or 
on the next day; and, if not so pre- 
sented, the risk of insolvency of the 
drawee is upon the payee. In decid- 
ing that case, the learned judge had 
said that “if presented on the day 
of its receipt it would have been paid; 
if deposited by him in a city bank 
on the day of its receipt (the check 
having been delivered early enough 
for deposit the same day) it would 
have been presented on the next day 
and paid;” and he accordingly ap- 
plied the rule above stated, because, 
as he said, there was ‘no circum- 
stance’’ to exempt the case ‘from 
its operation.”’ 

It was urged that that case gov- 
erned the present; but the Supreme 
Court of Pennsylvania held other- 
wise. Speaking through Mr. Justice 
Sterrett, and referring to the case of 
Bank v. Weil, it was said that that 
case proceeded upon the assumption 
that the check was received long 
enough before the close of banking 
hours, on the day of its receipt, to 
have enabled the payee to present it 
for payment or deposit it for collec- 
tion on the same day. In that re- 
spect it differed materially from the 
case at bar; and the difference, the 
court stated, was, in its opinion, a 
circumstance which justified it in 
holding that there was no unreason- 
able delay in depositing the check 
for collection on the day after it was 
received and presenting it for pay- 
ment on the next day thereafter. 
The court pointed out that it was 


simply impossible either to present 
the check for payment or to deposit 
it for collection on the day it was 
received and that the delivery of a 
check, after banking hours of a given 
day, was about equivalent to its 
delivery at the opening of banking 
hours on the next day. The court, 
therefore, held the check had _ been 
presented in a reasonable time and 
the drawer was liable. Speaking of 
the effect of the use of the Clearing 
House, as an extension of the time 
for presentment beyond the two-day 
period fixed by the courts, the court 
said : 

‘In every large commercial metro- 
polis like Philadelphia, in which 
Clearing Houses are established, the 
customary mode of collecting checks 
drawn on banking institutions therein 
is by depositing them in bank for 
collection. According to the ordinary 
course of business, checks thus de- 
posited are presented for payment on 
the next ensuing business day. That 
appears to have been the course 
pursued in this case; and unless the 
rule above quoted from Bank v. 
Weil is restricted in its operation to 
checks received during banking hours 
and a sufficient time before the close 
thereof to enable the payee either to 
present them for payment, or to de- 
posit them for collection on the day 
they are received, the usual course of 
business will be most seriously dis- 
turbed. Such limitation is fully 
warranted by the facts of that case 
as we understand them.” 

This decision was followed in the 
next year (1896) in a case of pres- 
entment through the Pittsburg Clear- 
ing House (Willis v. Finley, 173 Pa. 
St. 28). Finley gave his check on 
R. Patrick & Co., bankers of Pitts- 
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burg, after 3 p. m. on November 12, 
1893. The payee deposited the check 
in the Anchor Savings Bank of Pitts- 
burg at 3.30 P. M. the same day by 
which it was sent to its clearing 
agent, the First National Bank of 
Pittsburg immediately after 9 A. M. 
the following day November 13th 
and by the latter bank presented in 
the Clearing House the morning of 
November 14th. Patrick & Co. were 
open and doing business on No- 
vember 13, but suspended November 
14, and the check was returned un- 
paid. It was held, for the reasons 
given in the case of Loux v. Fox, 
that due diligence was exercised in 
presenting the check in question for 
payment and that the drawer was 
liable. 

The Pennsylvania judicial doctrine 
may, therefore, be regarded as estab- 
lished that the two-day reasonable 
time period for presentment of checks 
delivered in the place of the bank on 
which drawn is so extended in its 
application in cities where Clearing 
Houses are established as to permit 
a check, received after banking hours, 
or so nearly before the close thereof 
as not to allow sufficient time for their 
deposit or presentment for payment 
the day of receipt, to be deposited in 
bank on the following day, for col- 
lection through the Clearing House 
the second business day after receipt, 
and, failing of payment, the drawer 
or indorser can be held responsible. 

CONTRARY NEBRASKA JUDICIAL RULE, 

Very different is the view of the 
Supreme Court of Nebraska upon this 
question. In the case of Edmisten v. 
Herpolsheimer, which we publish in 
this number, the court flatly refuses 
to agree to the proposition that, 
where a check is delivered after bank- 
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ing hours, the holder may have th* 
check collected through the Clearing 
House by deposit in his own bank on 
the following day for presentment the 
day thereafter, but adheres to the 
application of the two-day rule under 
which the holder of such a check 
would be required to have it pre- 
sented over the counter of the drawee 
bank the day following its receipt, 
in order to be safe. 

In that case, a check on the Mer- 
chants’ Bank, in Lincoln, Nebraska, 
was delivered to a payee in Lincoln 
on Friday, May 28, 1897, after bank- 
ing hours. Under the rule of reason- 
able time, as defined by the courts, 
the payee had until the close of bank- 
ing hours the following business day, 
Saturday, to present it for payment. 
But, taking the usual course of all 
business men, he did not make a 
special trip to the Merchants Bank 
to collect this particular check on 
Saturday, but deposited it in his 
own bank on that day to take the 
usual course of all checks, namely, 
presentment through the Clearing 
House on the morning of the next 
business day, which, as it happened, 
was Tuesday, as the Monday follow- 
ing was observed as Decoration Day. 
It seems that the Merchants Bank 
was open for the transaction of busi- 
ness on Friday and Saturday, and, 
had the check been presented on Sat- 
urday, it would have been paid; but 
the Merchants Bank failed to open 
for business on Tuesday morning, 
and passed into the hands of the 
State Banking Board. 

The Supreme Court of Nebraska 
holds, and reiterates on a rehearing, 
that it was incumbent on the holder 
to present this check, received on 
Friday after banking hours, on Sat- 
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urday, in order to preserve the lia- 
bility of the drawer. It refuses to 
permit the custom among banks of 
collecting through the Clearing House 
to enlarge the period of reasonable 
time, holding that “no custom or 
usage among banks as to the man- 
ner of presenting ordinary checks for 
payment will relieve them from the 
legal duty of presenting such checks 
for payment within a reasonable 
time,’’ and that “‘ the Clearing House 
and the mode of conducting business 
through it has no bearing on the 
liability of the drawer of the check;”’ 
and it justifies its ruling by the fol- 
lowing rhetorical flourish: ‘ Plain- 
tiffs’ place of business was but two 
blocks from the bank on which the 
check was drawn, and the bank re- 
mained open, paying all checks pre- 
sented, a whole day after the check 
was received, and it would have re- 
quired very slight physical exertion 
for plaintiffs, or some of their em- 
ployees, to have taken this check to 
the bank on Saturday and received 
the money on it; but, instead of 
this, plaintiffs chose a leisurely, laby- 
rinthine journey for this check by 
depositing it in another bank, and 
having it thread its way from this 
bank to the Clearing House, and 
from the Clearing House to the bank- 
ing house of the drawee. And while 
this check was pursuing this circui- 
tous route, the drawee departed its 
business life with enough of defend- 
ant’s money in its possession to have 
satisfied the check had it reached its 
destination before the demise of the 
bank.” 

As a consequence, the drawer of 
this check was discharged. 

Mr. Justice Sedgwick, of the Court, 
alone dissents. 
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The sole authority, outside of Ne- 
braska, cited by the Court for its 
ruling that the Clearing House cus- 
tom of presenting checks does not 
extend the ordinary, reasonable time 
period, is the Michigan case of 
Holmes v. Roe, 62 Mich. 199, in 
which the Court concludes its opinion 
with the following language: ‘‘ We 
concur with the learned judge who 
presided at the trial that the Clear- 
ing House, and the method of con- 
ducting business through it, had no 
bearing upon the merits of the case.” 
But an examination of that case will 
show that no question of reasonable 
time, as affected by presentment 
through a Clearing House, was in- 
volved, so that the language used 
was not necessary to its decision, 
and has the force of opinion only. 

CKITICISM OF NEBRASKa RULE. 

This decision of the Supreme Court 
of Nebraska gives a sort of judicial 
black-eye to clearing houses. It savors 
of the day of the stage coach and 
the bank runner when the volume of 
business was infinitesimal as com- 
pared with that of the present day; 
as if some Rip Van Winkle judge 
had awakened from a long sleep to 
preside over a modern business tran- 
saction and, not long enough awake 
to comprehend the growth and needs 
of business communities of the present 
day, had applied rules suited to 
conditions which existed fifty years 
back. The clearing house in the 
large city has come to be almost as 
much of a necessity to the conduct 
of modern business operations, as 
the negotiable instrument itself, the 
collection and payment of which it 
facilitates. Take away the clearing 
house and how would it be possible 
to collect from the numerous indivi- 
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dual payors, the millions of dollars 
of checks which are issued each day 
to many thousands of holders? The 
labyrinthine course through the clear- 
ing house, which the Nebraska court 
ridicules, is the course dictated by 
necessity and convenience and almost 
universally followed by all business 
men who receive numerous checks in 
the conduct of their daily business. 
To say that a business man, even 
though he is located within two 
blocks of the bank on which the 
check is drawn, should take the 
trouble to have it specially presented 
at that bank, with the added trouble 
in numerous cases of establishing 
identity, instead of pursuing the 
usual mode of depositing it in his 
own bank for collection, is little 
short of absurd. It is the policy of 
all the courts to favor the free and 
untrammeled use of negotiable paper 
in the conduct of business enterprises 


and the clearing house, by affording 
facilities for the safe and convenient 
collection of such paper in large 


volume, is a substantial, if not 
indispensable, aid to the use of such 
paper and to the enlarged commerce 
and business activity which, by such 
paper alone, is made possible. It 
would seem that the true policy for 
the courts to adopt, therefore, in aid 
of modern commerce and general 
business would be to recognize the 
clearing house as a necessary factor 
in the general business development, 
and to hold that presentment through 
the clearing house in regular course 
of business, is a reasonable pro- 
cedure and not negligent; one that, 
in fact, should be in contemplation of 
every drawer, or indorser, who de- 
livers a check, even though in certain 
cases, the use of the clearing house 
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method of collection adds one day to 
the two-day period of risk of drawer 
or indorser. But instead of taking 
this view, the Nebraska court, by a 
decision such as this, cripples, to a 
certain extent, the functions of the 
clearing house, for its effect is to 
make it an unsafe medium for the 
collection of all checks delivered to 
any holder too late for deposit in 
his own bank on the day of receipt— 
a risk which, perhaps, may be as- 
sumed as to the drawer, as this only 
embraces the remote possibility of 
failure of the drawee bank, but a risk 
which is ever present whenever an 
indorser delivers a check too late for 
its convenient deposit on the same 
day, for the dishonor of checks of 
irresponsible drawers is a matter of 
frequent daily occurrence, and if the 
indorser is not to be held and the 
drawer is irresponsible, the money is 
lost. 
QUESTION UNDECIDED IN OTHER STATES, 
While it would seem that the view 
taken by the Supreme Court of Penn- 
sylvania is the correct one, and that 
the decision of the Nebraska court is 
not, the fact that the higher courts 
in other States have not, as yet, 
passed upon it, creates an unsatis- 
factory condition of uncertainty upon 
this subject. There may be courts 
in other States which will follow the 
Nebraska rule, notwithstanding its 
seeming narrowness. Merchants would 
be more largely affected by the adop- 
tion of a rule like that of Nebraska 
than bankers. A bank which receives 
a check on a given day can always 
present, or have it presented, through 
the clearings of the next day; but a 
merchant who receives a check too 
late for deposit must either specially 
present it to the drawee on the next 
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day, or, depositing it in his own bank, 
do so under the risks above stated. 
Our banker readers, therefore, should 
bring this Nebraska decision to the 
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attention of their customers, that 
they may more fully understand what 
course they should pursue with checks 
received in their daily business. 


BANKS AND TRUST COMPANIES OF INDIANA. 


The Governor of Indiana in his message to 
the legislature speaks of the prosperous condi- 
tion of the banks and trust companies of the 
state. The Governor opposes branch banks, 
recommends a paid-up capital for private banks, 
and suggests as to the trust companies that the 
legislature so restrict their operations as to con- 
fine them to the trust field and keep them out 
of commercial banking. He says: 

“The state banks, trust companies and sav- 
ings banks are in a flourishing condition. It is 
a matter of congratulation that these financial 
agencies of the people are in a position of as- 
sured strength and under such careful, conser- 
vative management that the public has little fear 
or alarm as to future conditions, The history 
of banking institutions in Indianain the past few 
years has been one singularly free from experi- 
ment or danger. There has been no failure in 
any of the state banking institutions during the 
past two years, and no losses have accrued toa 
single depositor. 

“There are now 114 state banks. They are 
required to make sworn reports five times each 
year, and, in addition, are regularly examined 
at least once a year. The statement of condition 
on October 31, 1902, showed that the aggregate 
capital was $4,884,490, with a surplus of $915,- 
443.78. They had bills receivable amounting 
to $18,805,135.86 and deposits amounting to 
$20,547,906.52. This is the largest volume 
and the most satisfactory condition of busi- 
ness ever known in the banking history of 
Indiana. 

“ The law ought to be strengthened in that 
the establishment of branch or collateral banks 
should not be permitted. At the present time 
the law is silent upon this proposition, but there 
is an inclination, occasionally, to do a branch 
banking business as offshoots from a single or- 
ganization, which, in my judgment, should not 
be permitted. 

“ There are a very large number of private 


banks in Indiana. The law treats organizations 
of this character as co-partnerships, and fixes 
the financial responsibility accordingly 
ommendto the legislature that the law should 
definitely fix a capital to be fully paid in cash as 
a basis for private banks, the minimum amount 
being $25,000, the same as now provided for in 
the organization of state banks. 

“There has been an increasing number of 
trust companies organized each year since the 
law was passed. At present there are thirty-seven. 
They are uniformly prosperous and 
the fiduciary fields in their respective locations. 
For the fiscal year ending October 31, 1902, the 
trust companies of this state had a capital stock 
of $4,860,000 and a surplus of $465,947.74. 
They had loans amotnting to $11,438,269 52 
and total assets of $19,327,212.47. 
posits on 
$5,088.86, 
place of savings banks, becoming the deposito- 
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account of savings amounted to 


Trust companies are occupying the 


ries of persons husbanding small savings, in 
addition to their more legitimate province in the 
segregation of trust funds. 

“The average rate of interest paid by these 
companies for savings is generally 3 per cent. 
per year, compounded semi-annually. There is 
a growing tendency on the part of a number of 
trust companies to do a semi-banking business. 
The statute is not clear in its limitations. It 
should be so amended that they could not in- 
vade the field of commercial banking, but should 
be restricted to the intent of the law, confining 
their operations to a trust field and not general 
or commercial bankicg. 

“There are five savings banks in Indiana, 
with deposits amounting to $7,812,157.46 and a 
surplus of $489,041.03. Their loans on personal 
security amount to $970,796.40; on mortgages 
$4.374,851.52 and on bonds and stocks, $1,320,- 
041.83. The average dividends paid by the 
savings banks of Indiana to their depositors 
during the biennial period amount to $225,000.” 
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WARRANTY OF GENUINENESS BY INDORSEMENT. 


Does an indorsement warrant genuinenesss to the payor, or only to the 
purchaser, of a negotiable instrument ? 


A proposition of law, recently de- 
clared by the Supreme Court of Mas- 
sachusetts,* is deserving of examina- 
tion, to see whether it harmonizes 
with what is generally held or un- 
derstood elsewhere. The proposition 
is this: 

Where a check is indorsed, not by 
way of transfer and sale, but the 
indorsement is put on the instru- 
ment when it is presented to the 
drawee bank for payment, such in- 
dorsement does not carry with it a 
guaranty of the genuineness of pre- 
vious indorsements. 

The case in which this proposition 
was declared was this: A check on 
a Minneapolis bank, with payee’s 
indorsement forged, came into the 
hands of a bank at Holyoke, Mass. 
The latter bank indorsed it thus: 


“Pay to any national bank 
or order, City National Bank, 
Holyoke, Mass., A. F. Hitch- 
cock, Cashier,”’ 


and forwarded the check to the 
drawee, which paid it to the Holyoke 
bank. The action was by the Min- 
neapolis against the Holyoke bank 
to recover the amount of the check, 
together with the costs of unsuccess- 
fully defending a suit by the drawer 
of the check, which action the Hol- 
yoke bank had been notified to de- 
fend. The Minneapolis bank had 
judgment, the liability of the Hol- 


See First National Bank of Minneapolis v. 
City National Bank of Holyoke, this number. 


yoke bank being based upon the 
theory that it had received money, 
paid to it under a mistake of fact, 
which in equity and good conscience 
it had no right to retain. 

While the Minneapolis bank recov- 
ered the money paid the Holyoke 
bank upon this ground, it had also 
contended that the latter bank was 
liable to it, by reason of its indorse- 
ment, which guaranteed the genuine- 
ness of the prior indorsement. This 
contention the Massachusetts court 
denies, using the following language : 

“The first ground on which the 
plaintiff contends that the defendant 
is liable over to it is that by indors- 
ing the check the defendant guaran- 
teed the genuineness of the prior in- 
dorsement. But the defendant did 
not indorse the check in that sense 
of the word; that is to say, the de- 
fendant did not enter into the con- 
tract of an indorser of a negotiable 
bill or note. The defendant did write 
on the back of the check: ‘Pay to 
any national bank or order, City 
National Bank, Holyoke, Mass.,’ 
and sent the check, with that in- 
dorsement, to the drawee named in 
the check, for payment. This indorse- 
ment, if it can be properly called an 
indorsement, was not a transfer of 
the check, but was put on it when it 
was presented for payment. The in- 
dorsement of an indorser (using that 
word in its technical sense) imports 
a guaranty of previous signatures, 
because it is a transfer and sale; but 
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an indorsement which is not made 
for the purpose of transfer is not an 
indorsement, within the law _ mer- 
chant, and does not carry with it a 
guaranty of previous indorsements.”’ 

In other words, the Massachusetts 
doctrine is that the indorsement of 
the holder and owner (whether really 
owner or only apparently owner) of 
a negotiable instrument, only war- 
rants its genuineness to a_subse- 
quent purchaser for value, but does 
not warrant the genuineness of prior 
indorsements, or of amount, to the 
drawee who pays it; and whether or 
not such drawee can recover the 
amount of a raised check, or one 
bearing a prior forged indorsement, 
paid by it, will depend upon other 
grounds. 

It is well known that in the pay- 
ment of checks, drawee banks neces- 
sarily rely upon the responsibility of 
collecting banks, as far as genuine- 
ness of prior indorsements, or cor- 
rectness of amount is concerned. For 
genuineness of drawer’s signature, 
the drawee bank is itself responsi- 
ble. A few years ago the New York 
Court of Appeals in National Park 
Bank v Seaboard Bank (114 N. Y. 
28) held that where a check was in- 
dorsed to a bank “for collection,” 
the form of indorsement showed that 
the indorsee was agent and not 
owner of the check, and where such 
an indorsee collected from _ the 
drawee an amount of a check which 
had been raised, it was not liable to 
refund the ‘money to the drawee, 
after it had paid the same over to 
its principal. In other words, a bank 
collecting a check as agent, whether 
itself indorsing it or not, was not a 
warrantor of its genuineness. This 
and other cases of like import led, in 


1896, to the adoption of a rule in 
the New York Clearing House, aid 
in other clearing-houses in larve 
cities, prohibiting thesending through 
the exchanges paper bearing restric- 
tive indorsements, unless guaranteed 
by the sending bank. Since then, 
and at the present time, banks in 
New York and elsewhere which collect 
checks from drawee banks through 
the clearing-house (and generally 
also outside the clearing-house) do 
sO as owners, whether really or only 
apparently so, and if prior indorse- 
ments or the amounts are forgeries, 
the collecting bank is liable, as 
owner, to the payor-drawee bank. 

But now this decision of the Su- 
preme Court of Massachusetts brings 
up a new question for examination, 
namely —upon what ground or 
grounds does the liability of a bank 
collecting, as owner, from the drawee 
bank, a check bearing a forged in- 
dorsement, to refund the amount to 
such drawee, depend : 

1. As a warrantor to the drawee, 
by indorsement,.of genuineness; or 

2. As an implied warrantor, irre- 
spective of indorsement, of genuine- 
ness; or 

3. As for money received, without 
consideration, under a mistake of 
fact, which it is against good con- 
science to retain? 

The Massachusetts Court, we have 
seen, excludes ground 1; expresses 
no opinion or decision upon ground 
2; and accepts ground 3 as the 
basis of liability. 

Do the courts elsewhere coincide in 
this, and hold that an indorsement 
is not a warranty of genuineness to 
the drawee, but only to the pur- 
chaser? 

An examination of the authorities 


. a ae ee ce eS oe ee 





WARRANTY OF GENUINENESS BY INDORSEMENT. 


throughout the country where forged 
checks have been paid by drawee 
banks and recovery sought, shows 
that in a large majority of the cases, 
recovery has been permitted upon 
the principle that money paid under 
a mistake of fact may be recovered 
back; still there are a few cases in 
which the drawee’s right of recovery 
is placed on the ground of warranty 
by indorser to drawee, either solely, 
or as an additional ground to that 
of recovery of money paid by mis- 
take. 

Thus in the case of Onondaga 
County Savings Bank v. United 
States, 64 Fed. Rep. 703, the United 
States, as drawee, had paid to the 
savings bank, indorser, two pension 
drafts upon which the payee’s name 
had been forged. The court stated the 
following propositions of law as the 
basis upon which the savings bank 
was compelled to refund: ‘Money 
paid under a mistake of fact may be 
recovered back. Negligence of the 
plaintiff in making the mistake does 
not gite the defendant the right to 
retain what is not his, unless such 
negligence has so misled and preju- 
diced him that it would be inequi- 
table to require him to refund. A 
party who transfers a bill of ex- 
change by indorsement warrants 
that the instrument is genuine, and 
is liable upon the warranty if any 
of the names prior to his own are 
forged.” 

Here, we see, liability of an in- 
dorser as warrantor of genuineness 
to a payor, declared as a concurrent 
ground of liability with that to re- 
fund money paid him by mistake. 

In the Nebraska case of First Na- 
tional Bank v. Farmers’ and Mer- 
chants’ Bank, 56 Neb. 149, a draft 
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upon which the payee’s indorsement 
was forged, drawn upon the First 
National Bank, was indorsed by the 
Farmers’ and Merchants’ Bank, also 
by the United States National Bank, 
and was paid by the drawee to the 
latter. The drawee sued both banks, 
and was held entitled to recover on 
the ground that they, as indorsers, 
guaranteed the genuineness of the 
prior indorsement. 

This is a case where the sole 
ground upon which the indorsers 
were held liable to the drawee was 
that of guarantors of genuineness. 
And in this connection, it might be 
noted, that while the right of recov- 
ery based upon payment under mis- 
take of fact would be limited to the 
one only who received the payment, 
the right of recovery upon the 
ground of warrantor of genuineness 
would be extended to all prior in- 
dorsers. 

In New York, in most of the cases 
where drawee banks have been ad- 
judged entitled to recover money 
from banks which have collected 
checks bearing forged indorsements 
or raised amounts, the principle upon 
which the recovery has been based is 
the right of one who pays money to 
another, under a mistake of fact, to 
have it back; but, in some of the 
cases, a liability as warrantor of 
genuineness, either as indorser, or 
collector without indorsing, is also 
declared against the collecting bank. 
Thus, in White v. Continental Na- 
tional Bank, 64 N. Y. 316, where the 
drawees were held entitled to recover 
the amount of a raised draft paid to 
the Continental bank, the court said : 
‘The defendant, as holder of the bill 
and claiming to be entitled to receive 
the amount thereof from the drawees, 
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was held to a knowledge of its own 
title and the genuineness of the in- 
dorsements, and of every part of the 
bill other than the signature of the 
drawers, within the general principle 
which makes every party to a prom- 
issory note or a bill of exchange a 
guarantor of the genuineness of every 
preceding indorsement and of the 
genuineness of the instrument. The 
presentation of the bill and the de- 
mand and receipt of the money 
thereon was equivalent to an in- 
dorsement. The drawees had a right 
to rely upon the presumptive owner- 
ship of the defendant as the apparent 
holder.’”’ Again, in Third National 
Bank v. Merchants’ National Bank, 
76 Hun, 475 (action by drawee 
against collecting bank), the court 
said: “The plaintiff was bound to 
pay any check drawn upon it by the 
Bank of New Hanover. It is not dis- 
puted that it did pay the check to 
the defendant, that the signature of 
the payee was a forgery, and that 
the defendant indorsed the check. 
The plaintiff was, therefore, entitled 
to recover the amount from the de- 
fendant, on the familiar principle 
that an indorser of commercial paper 
impliedly warrants the genuineness 
of the instrument and ‘of every pre- 
ceding indorsement.”’” And again, in 
Oppenheim v. West Side Bank, 50 N. 
Y. Supp. 148, it is held that an in- 
dorser and holder of a check, claim- 
ing to be entitled to receive the 
amount thereof from the drawee, 
warrants the genuineness of the in- 
strument and of every preceding 
indorsement. 

In the foregoing we have pursued 
the inquiry far enough to ascertain 
that, while most recoveries by 
drawees of money paid upon forged 
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paper have been based upon the 
ground that money paid under mis- 
take of fact is recoverable, still not 
all courts have adopted the view 
held by the Massachusetts court 
that an indorsement of negotiable 
paper is a warranty of genuineness 
to a purchaser only, and is nota 
warranty to a drawee, who pays it. 
The inquiry is of interest, because 
we do not recall that the distinction 
has ever, heretofore, been made the 
special point of a decision. 

Broadly speaking, there are two 
distinct contracts growing out of in- 
dorsement of a negotiable instru- 
ment. First in order of time, is the 
contract that, if the instrument is 
duly presented at the proper time, 
and payment is refused, and the in- 
dorser duly notified of dishonor, he 
will be responsible for payment. 
This contract, necessarily, runs to 
subsequent indorsees only; in the 
nature of things, it is not a promise 
to the drawee or payor, but is a 
promise to subsequent purchasers 
based on refusal of payment by 
drawee or payor. Then, in course of 
time, there has been developed a 
second contract implied from in- 
dorsement, of a distinct nature— 
namely, that of warrantor of genu- 
ineness of prior indorsements, and of 
the instrument itself. As to this, 
there seems to be no good commer- 
cial reason why the beneficial opera- 
tion of this contract of warranty 
should be limited to subsequent in- 
dorsees, who are purchasers, and 
why it should not extend, as well, to 
the drawee of a bill who pays it; 
and as seen, it has been so extended 
in some of the cases. At the same 
time, when the question is first di- 
rectly presented as an issue, the 
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proposition is negatived by the Su- 
preme Court of Massachusetts. 

It remains to inquire, What is the 
rule upon this subject established by 
the Negotiable Instruments Law, 
which supplants the judicial rule in 
all the states wherein it is enacted? 

We find by section 116 of the New 
York Act, among other things war- 
ranted, that ‘‘every indorser who 
indorses without qualification war- 
rants to all subsequent holders in 
due course’ that the instrument is 
genuine and in all respects what it 
purports to be. A “‘holder”’ is de- 
fined by the act to be “the payee 
or indorsee of a bill or note, who is 
in possession of it, or the bearer 
thereof;’’ and a ‘‘holder in due 
course’ is defined to be a_ holder 
who has taken the instrument under 
specified conditions—before due, in 
good faith, for value, without no- 
tice, etc. 


Clearly this description does not 
fit the drawee or payor, as distin- 
guished from the purchaser of a ne- 


gotiable instrument, and the act, 
therefore, provides no warranty by 
an indorser in favor of a drawee, 
unless by a stretch of language and 
of the imagination, a holder in due 
course can be said to include the 
drawee who pays a negotiable in- 
strument, 

At the same time, it would appear 
to have been in the contemplation 
of the draftsman of the act, that 
such an indorser’s warranty would 
extend, by virtue of its provisions, to 
a paying drawee. In a foot-note to 
section 116, in the draftsman’s pub- 
lished edition of the law (Crawford, 
Negotiable Instruments Law), after 
referring to the cases which had es- 
tablished the rule that the indorse- 


ment of a bank to which paper has 
been indorsed for collection does not 
import a guaranty of genuineness of 
prior indorsements, but only of the 
agent’s relation to the principal as 
stated upon the face of the paper, 
and that in such case the collecting 
bank was not liable after it had 
paid the proceeds to its principal, 
though a prior indorsement was a 
forgery, he says: “This section 
makes an important change in the 
law. * * * The statute applies 
to all indorsers who indorse with- 
out qualification; and no exception 
is made of indorsers to whom the 
instrument has been indorsed restric- 
tively. Hence, a bank indorsing 
paper forwarded for collection is 
liable in all respects as an indorser, 
though the prior indorsement was 
‘for collection’ or ‘for deposit,’ or 
otherwise restrictive.” 

In other words, where the owner 
indorses an instrument to the ‘X 
National Bank for collection,’’ the 
indorsement of the X National Bank, 
being without qualification, consti- 
tutes a warranty of genuineness, al- 
though it is an agent only, equally 
as if the owner had indorsed the 
paper to it and omitted the ‘for 
collection,’’ so as tomake the X bank 
the apparent owner. Now, as a bank 
to whom an instrument is indorsed 
restrictively ‘“‘for collection,’’ is an 
agent for collection only, with no 
power to negotiate the instrument 
for value, but only to collect it from 
the payor, it would seem that, as- 
suming its own indorsement, al- 
though agent, is a warranty of 
genuineness, the only one in whose 
favor such warranty could extend, 
would be the payor of the instru- 
ment; hence, the construction of sec- 
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tion 116, by the man who formu- 
lated it, is that the indorser’s war- 
ranty of genuineness is a warranty 
to the drawee or payor, and not 
alone to the purchaser for value. 

And yet this construction seems to 
be directly negatived by the express 
language of the section, that the 
warranty of an indorser is only to 
“all subsequent holders in due 
course,” and the precise definition 
of such holders, afforded by the act, 
does not include the payor of the 
instrument. 

The result, therefore, with reference 
to the present condition of the law 
upon this question, from the stand- 
point of the merchant and the banker 
who, above all things, desires cer- 
tainty of meaning, is exceedingly un- 
satisfactory. 

If the rule declared by the Massa- 
chusetts Supreme Court (and rea- 
sonably to be deduced from the Ne- 


gotiable Instruments Law, notwith- 
standing the draftsman’s contrary 


construction), that an _ indorser’s 
warranty of genuineness is to subse- 
quent indorsees for value only, and 
does not include the drawee who 
pays the draft, is to prevail, then 
drawees who pay checks with raised 
amounts or on forged indorsements, 
can have no reliance on a warranty 
of genuineness implied from the in- 
dorsement of the bank which receives 
payment; but their remedy must be 
either on the theory of warranty of 
genuineness, outside of the indorse- 
ment, implied from the holder's as- 
sertion of ownership and right to 
collect; or, on the theory indepen- 
dent of warranty, that money re- 
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ceived under mistake of fact, without 
consideration, cannot be retained. 

We will not go into any extended 
speculation as to whether the bank 
paying a forged draft is as well off, 
in the matter of recourse, with its 
right of recovery based on these last- 
stated theories, as if it also had the 
right to rely on an indorser’s war- 
ranty of genuineness. With the latter, 
its recourse would extend to all prior 
indorsers; while without it, it would 
be limited to the bank which receives 
from it, as owner, payment of the 
forged draft. In the Massachusetts 
case which we publish, it will be ob- 
served, the collecting bank claimed 
that it was an agent only; hence 
not liable. But the court pointed 
out that there was nothing in its 
letter of transmittal which disclosed 
an agency relation, and the drawee 
had the right to pay it the money 
as owner of the draft. Had the col- 
lecting bank notified the drawee by 
letter that it held the draft as agent 
only, a different question would have 
been presented. Sometimes, also, in- 
dorsers place their names upon the 
back of checks to accommodate 
payees who are strangers to the 
bank of payment, and the drawee 
will pay the check in _ reliance 
mainly upon the accommodation 
indorsement. If such an _ indorse- 
ment constitutes no warranty of 
genuineness to the drawee of the 
payee’s indorsement, then it is worth- 
less as a protection to the bank. 
The remedy for such a case would be 
the exaction of a special guaranty, 
in terms which would bind the guar- 
antor beyond question. 
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INDORSEMENTS BY AGENTS. 


Hundreds of checks, bills-and notes, 
payable to a person or corporation, 
daily pass current, bearing the in- 
dorsement of the payee by some 
manager or other agent. The great 
majority of such paper, of course, is 
so indorsed with the authority of the 
payee; but the great point to be 
clearly kept in mind is that all such 
indorsements carry notice of the 
agency and bind all subsequent hold- 
ers to take notice of the limitations 
of the agent’s authority, and wher- 
ever, as notunfrequently happens, the 
authority to indorse the principal’s 
name is lacking, the payee is not 
bound. The loss in such cases gen- 
erally falls on the one who deals 
directly with the agent, either as 
purchaser or payor, for although the 
agent in such a case is personally 
bound, his financial ability to re- 
spond is generally wanting, if, in- 
deed, he has not gone to parts 
unknown. 

It is very rarely that a bank will 
pay a check drawn on it, directly to 
the payee’s supposed agent upon the 
latter’s indorsement of the principal’s 
name, without first receiving satis- 
factory evidence that the principal 
has authorized the agent to indorse 
and receive payment of the check; 
but sometimes banks will be found 
to pay such checks to the agent, 
knowing he has a certain authority, 
under a mistaken belief as to its ex- 
tent. Several cases have come before 
the courts in recent years where com- 
mercial travelers for business houses 
have been authorized, not only to 


sell goods, but to collect accounts, 
and where they have taken checks 
drawn to order of their firm in pay- 
ment. The banks on which these 
checks have been drawn, or other 
banks to which the checks have been 
offered, knowing that the agent had 
authority to collect the account for 
which the check was given, and 
reasoning that a payment to him in 
cash by the debtor would be a good 
payment, have supposed that his 
indorsement of the check in the name 
of the principal to enable him to get 
the cash, was authorized and proper; 
and these banks have accordingly 
cashed or paid the checks to the 
agent on such indorsement. But the 
agent having failed to account for 
the money, generally having ab- 
sconded, a lawsuit has resulted, in 
which the bank, cashing or paying 
a check so indorsed, has been held 
the loser, the rule of law being 
tersely put in this form: An au- 
thority to collect an account does 
not include an authority to indorse 
a check payable to the principal, 
taken in payment. 

But although, as said, it is very 
rarely that a bank will pay a check 
directly to an agent, upon his in- 
dorsement of the principal’s name, 
and take the risk that the agent is 
authorized, banks are every day pay- 
ing such checks to holders who de- 
rive the paper through the agent’s 
indorsement, for if it turns out that 
the indorsement is unauthorized, the 
bank will have recourse upon the in- 
tervening holder for money paid him 
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to which he was not entitled. The 
only risk taken in such a case con- 
cerns the holder’s ability to pay. In 
large cities, where the holder depos- 
its the check with his bank, which 
in turn collects it from the drawee, 
the chief risk rests with the bank of 
deposit. The drawee has a respon- 
sible party to look to, for recourse, 
namely, the bank of deposit, which 
collects the check; but the bank of 
deposit has only its own depositor, 
or possibly a prior indorser, to war- 
rant that the preceding indorsement 
by agent is authorized. The problem 
for it is the sufficiency of the respon- 
sibility of its depositor, who stands 
to make good to it any loss caused 
by the prior indorsement on the 
check being unauthorized. We re- 


cently published a letter from the 
cashier of one of the national banks 
in New York City pointing out a 
new possible source of danger in this 


connection. Large retail merchants 
in cities like Chicago and St. Louis, 
buyers of numerous goods in New 
York, would formerly send _ their 
local checks to their numerous New 
York creditors. But now, when all 
such checks are subject to collection 
charge in New York, the method of 
remittance has been changed. The 
Chicago merchant will now buy ex- 
change on New York from his own 
bank in Chicago. But how is it 
done? There being numerous small 
creditors in amounts ranging, say 
from $50 to $500, the merchant, will 
furnish his bank a list of amounts 
only, and will receive back the bank’s 
drafts on New York for the various 
amounts. In the payee blank and 
on the back of the drafts will be 
rubber-stamped the merchant’s name. 
Then all that remains is to indorse 
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these drafts over to the particular 
creditor. This work is entrusted to 
some trusted employe, who will in- 
dorse the creditor’s name over the 
rubber stamp indorsement of the 
merchant’s name, and complete it 
by subjoining his own name as 
manager. The draft will then be in- 
dorsed by the payee thus: ‘“ Pay to 
Arnold, Cooper & Co., Swift and 
Street, by Sam Jones, Manager.” 
Drafts so issued and indorsed, it is 
stated, come into New York in large 
quantities, and are deposited in 
many of the banks which collect them 
from the drawees. The risk to the 
bank of deposit lies in this: The 
extent of Sam Jones’ authority is 
to indorse these drafts to bona fide 
creditors; and when some particular 
Sam jones exceeds his authority and 
indorses them away wholesale to some 
private creditor, the indorsement will 
be unauthorized, and the bank which 
pays the draft will have to pay the 
money again and reimburse itself 
from the bank of deposit. The bank 
of deposit will have its own deposi- 
tor to look to, any prior indorser, 
and Sam Jones. But it is not diffi- 
cult to conceive a case, where all 
these sources of reimbursement com- 
bined would be insufficient; hence 
the risk, especially in view of the 
wholesale use of drafts ia this way. 

In the present number we publish 
an instructive case upon the general 
subject of indorsement by agent, de- 
cided by the Supreme Court of II- 
linois, showing a case of unauthor- 
ized indorsement of the payee’s name 
upon a check by an agent, who ne- 
gotiated the check to another, by 
whom it was deposited in bank and 
collected of the drawee. The drawee 
is compelled to pay the money again 
to the payee, as the agent did not 
account for the money to his prin- 
cipal. The sequel to this case will 
doubtless be a refunding by, or re- 
covery of, the money from the bank 
of deposit, which, in turn, will look 
to its depositor, the man who dealt 
directly with the agent. 
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BANKING LAW. 


|= Department embraces all the newly decided cases of importance to bankers, bank coun- 


sel and bank directors. 


The experiences they disclose are likewise worthy the careful 


attention and study oi the merchant, the depositor and the bank student seeking advancement. 
Further information regarding any case published herein, will be furnished on application. 


FORGED 


INDORSEMENT. 


Check—Payee’s indorsement forged—Bank collecting as owner from payee—Collect- 
ing bank’s indorsement not a warranty of genuineness—But bank liable as for 
money paid under a mistake of fact—Also liable for costs of defending suit by 


depositor against bank of payment. 


First National Bank of Minneapolis v. City National Bank of Holyoke, Supreme Judi. 
cial Court of Massachusetts, Hampden, October 29, 1902. 


The payee’s indorsement upon a check 
drawn upon a Minnesota bank was forged, 
and it was handed by the forger to a bank 
in Massachusetts for collection. The lat- 
ter bank indorsed the check, and mailed 
it to the drawee, from whom it received 
payment. The proceeds were turned over 
to the forger. While the Massachusetts 
bank was in reality agent, it was apparent 
owner of the check. Upon discovery of 
the forgery, the drawer sued the drawee 


bank in Minnesota for the amount, and - 


the latter notified the Massachusetts bank 
to come in and defend, which it did not 
do. Later, the Minnesota bank sued the 
Massachusetts bank for the amount of the 
check and interest, and the costs of it’s 
unsuccessful defense of the drawer’s suit. 

Held: 1. The indorsement of the Mas- 
sachusetts bank, not being by way of sale 
and transfer, but for purpose of receiving 
payment, was not a warranty of the genu- 
ineness of the payee’s indorsement. 

2. Whether, irrespective of the indorse- 
ment, the Massachusetts bank, by present- 
ing the check for payment, impliedly rep- 
resented and warranted its right to be 
paid, including the genuineness of the 
payee’s indorsement, not decided. 

3. But the Massachusetts bank is liable 
to the Minnesota bank for money paid by 
the latter to the former under mistake of 
fact; and, having been summoned to 


come in and defend, this liability extends 


_to the reasonable costs incurred by the 


Minnesota bank in defending its deposit- 
cr’s suit for payment of the money which 


it had already paid on the forged check to 
the Massachusetts bank. 


Appeal from Superior Court, Hampden 
County; Robert R. Bishop, Judge. 

Action by the First National Bank of 
Minnesota against the City National Bank 
of Holyoke. Reported to the Supreme 
Court on findings by the court below. 
Judgment for plaintiff. 


LuRING, J. In this case the plaintiff, 
which is a bank in Minneapolis, paid the 
defendant, which is a bank in Holyoke, in 
this State, the amount of a check drawn 
on the plaintiff by one of its depositors. 
The check was originally payable to 
George Raymond, was indorsed in the 
name of the payee by one George TT. 
Raymond, who was not the payee, and 
again indorsed by the defendant bank as 
follows: ‘‘ Pay to any national bank or 
order. City National Bank, Holyoke,Mass. 
A. F. Hitchcock, Cashier" —and forwarded 
by the defendant to the plaintiff, the 
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drawee of the check, inclosed in the fol- 
lowing letter, “ written upon a blank”: 

“Dear Sir: Inclose for collection and 
remittance No, 15253 ck. No. Pro. 
$352.50.” 

The plaintiff sent the defendant the 
amount of the check, and charged it to 
the drawer. The drawer, on discovering 
that the indorsement of the payee was 
forged, brought an action in Minnesota 
against the drawee, the plaintiff bank, to 
recover the amount of the check, with 
interest. The plaintiff gave the defend- 
ant due notice of the suit, and summoned 
it in to defend; but this defendant did 
not take upon itself the defense of the 
action. The Minnesota case was tried on 
an agreed statement of facts. Judgment 
was rendered for the plaintiff for $387.58, 
made up of $352.50, the amount of the 
face of the check, $12.40 interest, and 
$12.68 costs. In addition, the Minnesota 
bank paid $75 for defending the action 
on which it was sued, and brings this 
action to recover these sums. The case 
was tried without a jury, and a finding was 
made in favor of the plaintiff for $532.48, 
being the amount of the Minnesota judg- 
ment, $75 expended by the plaintiff in 
defending the action in Minnesota, and 
interest on those sums. It appeared that 
the defendant bank did not advance any- 
thing on the check to the forger when he 
delivered the check to it, but did pay 
over to him the amount sent it by the 
plaintiff after that was received, ‘‘less a 
commission of twenty-five cents for col- 
lecting.” 

The underlying question in this case is 
whether the defendant is liable over to 
the plaintiff. 

The first ground on which the plaintiff 
contends that the defendant is liable over 
to it is that, by indorsing the check, the 
defendant guaranteed the genuineness of 
the prior indorsement. But the defend- 
ant did not indorse the check in that 
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sense of the word; that is to say, the de- 
fendant did not enter into the contract of 
an indorser of a negotiable bill or note. 
The defendant did write on the back of 
the check, “ Pay to any national bank or 
order. City National Bank, Holyoke, 
Mass.”’ and sent the check, with that in- 
dorsement, to the drawee named in. the 
check, for payment. This indorsement 
if it can properly be called an indorse- 
ment was not a transfer of the check, but 
was put on it when it was presented for 
payment. The indorsement of an indors- 
er (using that word in its technical sense) 
imports a guaranty of previous signa- 
tures, because it is a transfer and sale; 
but an indorsement which is not made for 
the purpose of transfer is not an indorse- 
ment, within the law merchant, and does 
not carry with it a guaranty of previous 
indorsements. See, in this connection, 
Dedham Nat. Bank v. Everett Nat. Bank, 
177 Mass., 392, 394. 

The plaintiff does not contend that the 
deferdant is liable over on the ground 
that, by presenting the check for pay- 
ment, there was an implied representation 
and warranty of the defendant’s right to 
be paid, including the genuineness of the 
prior indorsement to it. See Railroad 
Co. v. Richardson, 185 Mass., 473. And 
upon that point we express no opinion. 
But it does contend that the defendant is 
liable to it, in money had and received, 
for the money paid it under a mistake of 
fact. We are of opinion that that position 
is well taken. Welch v. Goodwin, 123 
Mass., 71; Merchants’ Nat. Bank v. Na- 
tional Bank of the Commonwealth, 139 
Mass, 513. 

The defendant further contends that, 
by its letter, it notified the plaintiff that 
it was acting as agent in collecting the 
check, and having paid over the proceeds 
of the check to the forger in good faith 
after it received the amount of the check 
from the plaintiff, and before it'was noti- 
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fied of the claim of the plaintiff, is not 
liable to it. But there is nothing either 
in the indorsements on the check, or in 
the letter with which the check was in- 
closed, that indicates that the defendant 
held the check to collect it for another. 
The check purported to be indorsed by 
the payee to the defendant by an absolute 
indorsement, and, in its letter to the plain- 
tiff, the defendant said that the check was 
forwarded by it for collection ; that is to 
say, the check was to be collected for it, 
not that it was collecting it for another. 
The undisclosed fact that it was in fact 
an agent for the forger, and had paid the 
proceeds to him in good faith before it 
knew of the claim of the drawer of the 
check, is immaterial. 

The defendant’s next contention is that 
it is not bound by the judgment in the 
Minnesota court against the plaintiff in 
favor of the drawer of the check, and that 
the drawer, by its negligence, had estop- 
ped itself from contesting the validity of 
the indorsement of the check by the 
wrong George Raymond, and therefore 
the payment to the defendant was a good 
payment as between the drawee, the plain- 
tiff in this action, and its customer, the 
drawer of the check. But we are of opin- 
ion that it is bound by the judgment. If 
itis bound by the judgment, no defense 
arising out of the supposed negligence of 
the drawer is open here. The ground on 
which the plaintiff rests its contention 
that it is not bound by the judgment in 
the Minnesota action is that a person who 
is liable over cannot be vouched in to 
defend an action in another State. Some 
countenance for this distinction is appa- 
rently given by the rule that a party 
against whom a judgment has been 
rendered in another State without his 
knowledge is not forced to go to the 
other State and have the judgment vaca- 
ted, as he would have to do. in case of a 
judgment in a State of which he is a resi- 
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dent (Hendrick v. Whittemore, 105 Mass, 
23; Young v. Watson, 155 Mass. 77; Bishop 
v. Donnell, 171 Mass. 563, 565), and can’ 
attack it collaterally when itis set ‘up 
(Needham v. Thayer, 147 Mass. 536.) But 
the right to attack such a foreign judg- 
ment when rendered by another State of 
the United States depends upon the four- 
teenth amendment of the Constitution of 
the United States. Needham v. Thayer, 
147 Mass., 536. And apart from that, 
being forced to go into another State is a 
burden on the party, without any benefit. 
On the other hand, it is for the benefit of 
one, who is liable over, to get early notice 
that those facts are in issue in the other 
suit, on which his liability depends (for 
example, in this case, that the payee’s in- 
dorsement was a forgery) and to take 
measures to protect himself by getting 
the evidence on the point before it. is too 
late, and in other ways We are therefore 
of opinion that the distinction set up by 
the defendant should not be made, and 
that the defendant is bound by the judg- 
ment in Minnesota. The same conclusion 
was reached in Konitzky v. Meyer, 49 
N. Y. 571, and Knickerbocker v. Wilcox, 
83 Mich. 200, where the judgment was in 
another State of the United States. 

While the right of the Minnesota bank 
to recover the sum from the Holyoke bank 
was not dependent on the Minnesota 
bank’s having been forced to refund to 
its depositor the money paid out by-it on 
the forged indorsement, yet it had the 
right, if it thought it wise so to do, to 
await the event of a claim upon it by its 
depositor; and, if it did so, it could notify 
the Holyoke Bank, to whom it had paid 
its money, to come in and defend the 
action brought by the depositor, and. 
thereby make the judgment in that action, 
binding on the defendant here, the Hol- 
yoke bank. ialje 

It is no objection that the judgmeng, ia, 
Minnesota was tried on agreed facts. Lhe., 
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presiding. judge found that the facts 
agreed upon were correct. In Gray v. 
Gaslight Co., 114 Mass. 155, the plaintiff 
was allowed to recover the sum, for which 
he had settled the original action, after 
notifying the defendant to come in and 
defend, on its being found that the sum 
paid in settlement was reasonable. It is 
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settled in this commonwealth that one 
who is properly summoned in to defend 
another action, and does not do so, is 
liable to pay the reasonable cost of de- 
fending it. Gray v. Gaslight Co., 114 
Mass. 155, 19 Am. Rep. 324; Railroad Co. 
v. Richardson, 135 Mass., 473. 
Judgment on the finding. 


PRESENTMENT OF CHECK. 


Check delivered to payee in place where drawer bank is located—Reasonable time 
for presentment to hold drawer—Time limit not extended because of 
clearing-house. 


Edmisten v. Herpolsheimer, et al., Supreme Court of Nebraska, December 4, rgor ; 
on rehearing, October 22, 1902. 


1. In the absence of special circum- 
stances, in order to hold the drawer liable 
on his check it must be presented not 
later than the day following its receipt, 
where the payee receives it in the place in 
which the bank on which it is drawn is 
located. 

2. That the check is drawn on a bank 
in a city where the collection of such 
paper is made through a clearing-house, 
and the check was received after banking 
hours, does not relieve the payee of the 
necessity of presenting it the following 
day. 

On Rehearing. 


3. It is the duty of the holder of a 
check, if he receives it after banking 
hours, to present it during banking 
hours of the next day if the bank is lo- 
cated in the same town; if not, then to 
forward it by mail the next day. 


Sedgwick, J., dissenting. 
(Syllabus by the Court.) 


Commissioners’ opinion. Department 
No. 3. Error to district court, Lancaster 
county ; Holmes, Judge. 

Action by Henry Herpolsheimer and 
others against J. H. Edmisten. Judg- 
ment for plaintiffs, and defendant brings 
error. Reversed. 


ALBERT, C. On Friday, May 28, 1897, 
J..H. Edmisten executed and delivered 
to Henry Herpolsheimer and another, 
doing business under the name of H. 
Herpolsheimer & Co., his check, drawn 
on the Merchants’ Bank of Lincoln, for 
$200.62, in payment of an account, at 
their place of business in said city. On 
the following day the plaintiffs deposited 
the check, with others, in the American 
Exchange Bank, with which they trans- 
acted their banking business. The Mer- 
chants’ Bank was open for the transac— 
tion of business at the date of the de- 
livery.of the check and the day following. 
The following Monday was a legal holi- 
day, and the next morning the Mer- 
chants’ Bank failed to open, and has 
never since opened for the transaction of 
business, and passed into the hands of 
the state banking board. It was wholly 
insolvent, and nothing was realized from 
its assets. The check was never pre- 
sented. This action was brought by the 
payees against the maker of the check to 
recover the amount due thereon. A trial 
was had to the court, which resulted in a 
finding and judgment for the plaintiffs. 
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The defendant brings the case here on 
error. 

The only disputed fact in the case is 
whether the check was delivered during 
banking hours on the date of its delivery. 
This question was submitted to the court 
on conflicting evidence, and, the court 
having found that it was delivered after 
banking hours, under the well-known 
rule of this court its finding on that point 
will not be disturbed. Therefore, for the 
purpose of this case, we shall assume, as 
one of the facts in the case, that the 
check was delivered to the payees after 
banking hours on May 28, 1897. 

This leaves but one question in the case, 
and that is whether the failure to present 
the check for payment on the day after 
its receipt relieves the defendant from 
liability thereon. It will be observed 


that the payees were doing business and 
received the check in the city where the 
bank on which it was drawn was located. 
The rule is that, in the absence of special 


circumstances, in order to hold the drawer 
liable on his check it must be presented 
not later than the day following its re- 
ceipt, where the payee receives it in the 
same place in which the bank on which 
it is drawn is situated. Tied. Com. Paper, 
$ 443, and the cases there cited; Norton, 
Bills & N. (last Ed.) 388 et seq.; Ander- 
son v. Rogers, 53 Kan. 542; Daniel, Neg. 
Inst. (4th Ed.) § 1590; Rand. Com. Paper 
(last Ed.) § 1105; Holmes v. Roe, 62 
Mich. 199; Grange v. Reigh (Wis.) 67 N. 
W. 1130; Murphy v. Levy, 50 N. Y. 
Supp. 682. 

Counsel concede this to be the rule, but 
urge that, under the special circumstances 
in this case, the plaintiffs were not re- 
quired to present the check on the day 
following its receipt. The special circum- 
stances relied on are that the collection 
of such paper in the city of Lincoln is 
made through the agency of a clearing- 
house, and that the check, having been 
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received after banking bours, could not 
in the usual course of business, pass 
through the clearing-house and be pre- 
sented for payment on the day following 
its receipt by them. This position is 
sustained by two opinions, both from the 
same court, and delivered by the same 
judge. Loux v. Fox (Pa.) 33 Atl. 190; 
Willis v. Finley (Pa.) 34 Atl. 213. In the 
opinions referred to, a departure from the 
settled rules of the law merchant is im- 
pliedly admitted. An attempt to justify 
such departure is made on the grounds of 
a custom among banks, and the impossi- 
bility, owing to the great volume of busi- 
ness, of conforming to the established 
rule. The reasoning does not commend 
itself to our judgment. We do not be- 
lieve a party should be permitted to ex- 
cuse a lack of diligence by showing that 
such lack is customary among those en- 
gaged in like business in the same city, 
nor to plead the magnitude of his busi- 
ness as an excuse for a failure to prose- 
cute it with diligence. The special cir- 
cumstances that will excuse delay in pre- 
sentment have generally been held to be 
such as are beyond the holder’s control, 
or arise from some agreement or under- 
standing between the drawer and some 
one or more of the other parties to the 
paper. In Holmes v. Roe (Mich.) the 
court says: ‘*‘ The clearing-house and the 
mode of conducting business through it 
has no bearing on the liability of the 
drawer of the check which is alleged not 
to have been presented within the time 
allowed by law.” In Bank v. Miller, 37 
Neb. 500, this court says: “ No custom 
or usage among banks, as to the manner 
of presenting ordinary checks for pay- 
ment, will relieve them from the legal 
duty of presenting such checks for pay- 
ment within a reasonable time.” The 
cases just cited, to our minds, state the 
correct rule. It follows that the failure 
of the plaintiffs to present the check for 
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payment on the day following its receipt 
by them relieves the defendant from lia- 
bility thereon, and that the judgment of 
the district court is wrong, and should be 
reversed. 

It is recommended that the judgment 
of the district court should be reversed, 
and the cause remanded for further pro- 
ceedings according to law. 


AmEs and Durrir, CC., concur. 


Per Curiam. For the reasons stated in 
the foregoing opinion, the judgment of 
the district court is reversed, and the 
cause remanded for further proceedings 
according to law. 


On Rehearing. 
(October 22, 1902.) 


OtpHAM, C. The issues involved in 
this case are properly stated in the orig- 
inal opinion, There was only one dis- 
puted question of fact between the parties 
to the controversy, and that was as to 
whether the check of defendant, Edmis- 
ten, was presented to plaintiffs during 
banking hours on Friday, May 28, 1897, 
defendant contending that it was, and 
the plaintiffs that it was not, delivered 
until banking hours had closed. This 
dispute was determined by the trial court 
in favor of plaintiffs’ contention. The 
finding of the trial court on this disputed 
question of fact was and should have 
been treated as binding on this court in 
the former opinion. All other questions 
of fact were stipulated in the record, and 
were briefly stated as follows: That the 
Merchants’ Bank of Lincoln was open all 
day Saturday following the day the check 
was drawn, from 10 o’clock, a. m, until 3 
o’clock, p.m. ; that all checks presented 
on that day were paid by this bank ; that 
defendant, Edmisten, had funds to his 
credit in this bank more than sufficient to 
pay the check in controversy ; that plain- 
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tiffs’ place of business and the Merclianis’ 
Bank were each located in the city of 
Lincoln, Neb., and were situated within a 
distance of two blocks of each other; 
that a subsequent check drawn by the 
defendant, Edmisten, and delivered to 
one F. L. Rose on the. 29th day of May, 
was presented at the bank on that day by 
said Rose, and was paid in full. It was 
further stipulated that the 3oth day of 
May was Sunday; that the 31st day of 
May was Decoration Day, and a legal 
holiday, on which none of the banks of 
Lincoln were open for the transaction of 
business ; and that on the following day, 
June ist, the Merchants’ Bank suspended 
business; and was and is wholly insol- 
vent. It is also stipulated that plaintiffs 
proceeded with the collection of the 
check in the manner set forth in the 
original opinion, and that the check never 
was presented to the Merchants’ Bank on 
account of the suspension of that institu- 
tion, but that it was presented to defend- 
ant, Edmisten, and payment demanded of 
him, and payment refused, before this ac- 
tion was instituted. 

In the face of this record, we can see 
no escape from the conclusion reached by 
the learned commissioner on the former 
hearing of this case. We have carefully 
re-examined the numerous authorities 
cited in support of his decision, and are 
satisfied -that he has followed a _ well- 
beaten track that has been trodden by 
many judicial feet; and we do not feel 
disposed to recommend this court to de- 
part from this broad highway of well- 
reasoned cases, to follow the dimly 
marked by-path pointed out by counsel 
for defendants in error. There is every 
reason why a strict rule of diligence in 
presenting a check by the holder should 
be exacted in this case, and no reason 
why it should be relaxed. Here, plain- 
tiffs’ place of business was but two blocks 
from the bank on which the check was 
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drawn, and the bank remained open, pay- 
ing all checks presented, a whole day 
after the check was received, and it would 
have required very slight physical exer- 
tion for plaintiffs or some of their em- 
ployes to have taken this check to the 
bank Saturday, and received the money 
on it; but, instead ofthis, plaintiffs chose 
a leisurely, labyrinthine journey for this 
check, by depositing it in another bank, 
and having it thread its way from this 
bank to the clearing-house, and from the 
clearing-house to the banking-house of 
the drawee. And while this check was 
pursuing this circuitous route the drawee 
departed its business life with enough of 
defendant’s money in its possession to 
have satisfied the check had it reached 
its destination before the demise of the 
bank. 

In the case of Grange v. Reigh (Wis.) 
67 N. W. 1130, it is said: ‘*Where the 


payee of a check resices and receives the 
check at the place where the bank is 
located, a reasonable time for the pre- 


sentation to the drawee reaches, at the 
latest, only to the close of banking hours 
on the succeeding Cay, excluding Sun- 
days and holidays.” In Kirkpatrick v. 
Puryear (Tenn.) 24 S. W. 1130, the court 
says: “Itis the duty of the holder of a 
check, if he receives it after banking 
hours, to present it during banking hours 
of the next day if the bank is located in 
the same town ; if not, then to forward it 
the next day by mail. If he fails to do 
this,and the check is afterwards not paid, 
his right as against the indorser is extin- 
guished.” Citing, in support of this con- 
clusion, Morse, Banks, § 422; Bank v. 
Merritt, 7 Heisk, 193; Schoonfield v. 
Moon, 9 Heisk, 173. 

We are therefore satisfied that the 
former opinion was right, and should be 
adhered to; and so we recommend. 


BARNES and Pounp, CC., concur. 
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Per Curiam. For the reasons stated in 
the foregoing opinion, it is ordered that 
the former judgment of this court be 
adhered to. 


SEDGWICK, J. (dissenting). In Bank v. 
Miller, 37 Neb. 500, 506, this court says : 
‘*We do not mean to lay down any rule 
by which the indorsee of a check must 
present the same for payment in any 
given time in order to hold the indorser.” 
And again, in the same case: “‘ The ques- 
tion, then, is whether plaintiff in error 
was guilty of such negligence or laches 
in the presentment of these checks for 
payment to the bank on which they were 
drawn as to release the indorser, Miller. 
The authorities all say that, in order to 
hold an indorser of a check, it must be 
presented by the indorsee in a reason- 
able time and as to what is reason- 
able time depends upon the facts and 
circumstances of each particular case.” 
This is the rule of all the decisions. The 
maker of a check selects the bank which 
he desires to trust with his deposits. He 
undertakes to pay his creditor by draw- 
ing his check upon his account in the 
bank which he has so selected. If the 
bank fails before the check is paid, it is 
the loss of the drawer of the check, un- 
less that loss is caused by the negligence 
of the party to whom the check is drawn. 
The payee is guilty of such negligence as 
will shift the loss to him if he fails to pre- 
sent the check for payment within a rea- 
sonable time. The question is, has he 
delayed in presenting the check for such 
an unreasonable time as to charge him 
with such negligence that he must make 
good the loss which otherwise would fall 
upon the maker of the check ? 

The apparently conflicting opinions 
from which it is sought to derive the con- 
clusion that there is an established rule 
that the check must be presented not 
later than on the next day after it is re- 
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ceived, whey received in the town in 
which the bank is located on which it is 
drawn, present a curious study.’ In one 
of the earlier cases, Smith v. Janes, 20 
Wend _ 192, (decided in 1838), it is said : 
‘We cannot presume laches, especially 
in a case where the paper was in circula- 
tion for so short a period. How long a 
bill or check, payable on demand, or at a 
given number of days after sight, may be 
kept in circulation before presentment, 
without discharging some of the parties, 
is not a settled question. Chit. Bills, 276 
(Ed, 1826). It depends in a great degree 
on the circumstances of each particular 
case. In Robinson v. Ames, 20 Johns. 146, 
the bill was drawn in Georgia on merchants 
residing in New York, and, although 
seventy-five days elapsed before the pre- 
sentment, it was held that the drawers 
were not discharged. In Gowan v. Jack- 
son, 20 Johns, 176, the bill was drawn in 
Antigua, on merchants residing in Lon- 
don, and, having been put in circulation, 
it was held that the drawer was not dis- 
charged although six months had elapsed 
before the presentment. In Aymar v. 
Beers, 7 Cow. 705, the bill was drawn in 
New York on a house in Richmond, Va., 
at three days’ sight, and it was held that 
the drawer was not discharged by a delay 
of twenty-nine days in presenting the bill 
for acceptance. The bill had not been 
put in circulation, but there were other 
special circumstances to show that the 
payee was not chargeable with negligence. 
In the case at bar, three days were neces- 
sary for the transmission of the check 
from New York to. Buffalo, and it 
could not have been in circulation, after 
it passed from the plaintiff, more than 
four or five days before it was presented 
at the bank for payment. There is no 
authority for imputing laches on such a 
state of facts, and the judge was right in 
overruling the objection.” A little later 
there were a number of decisions to the 
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effect that a delay of one full day after 
the day of receipt was not unreasonable. 
Later still, several cases arose in which 
the payee of the check personally pre. 
sented it to the bank upon which it was 
drawn, after holding it in his possession 
for more than one full banking day—that 
is, having received it in banking hours, 
held it until after banking hours on the 
following day without putting it in course 
of collection—and, in the absence of spe- 
cial circumstances excusing it, the delay 
was held unreasonable. 

Upon these decisions, some courts have 
attempted to establish the converse of 
the first proposition, to wit: that a delay 
of more than one full day is unreasonable, 
and shows negligence. Some of the courts 
have attempted to do what this court has 
refused to do—that is, to lay down a fixed 
rule by which the indorsee of a check 
must present the same for payment within 
a given time in order to hold the indorser ; 
but very few have been able to establish 
such a rule satisfactory to themselves. 
When the defendant gave his check to the 
plaintiffs after banking hours on Friday, 
did he have a right to suppose that the 
plaintiffs would send the check direct to 
the bank on which it was drawn for pay- 
ment, or did he have reason to sup- 
pose that the plaintiffs would deposit the 
check, with others received by them, to 
their account in the ordinary conrse of 
business? Is it unreasonable for a busi- 


-ness man to adopt the practice of coliect- 


ing his checks together before the close 
of banking hours each day, and deposit- 
ing them in his bank to his credit? This 
is a general custom among business men ; 
and have they a right to practice such 
custom, or is it negligence for them to do 
so? If a business man in the course of a 
day receives personal checks drawn ona 
half dozen or more different banks of the 
town in which he is doing business, must 
he send those checks to the individual 
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banks on which they are drawn, or may he 
adopt and practice the custom of deposit- 
ing them together in his own bank, and 
rely upon the bank to present them by a 
regular course of business? If there is 
any reason to suppose that the bank in 
which his money is deposited is unsafe, 
the drawer of a check may transfer his 
account to a safer bank, or he may de- 
liver the check upon condition that it be 
immediately presented for payment. If 
he thinks his deposit is not in danger, he 
may deliver his check without ary condi- 
tion ; thereby assuring the payee that his 
business may be done through the banks 
in the ordinary way. If he does this, 
why should not the payee rely upon it, 
and transact his business in the ordinary 
way, without being chargeable with neg- 
ligence? This is surely in harmony with 
al] the earlier decisions, and is not in con- 
flict with the principle recognized in all 
the decisions—that is, that the payee is 
not chargeable with negligence unless he 
delays unreasonably in presenting the 
check, Certainly, no court would say 
that to make use of the banks in the or- 
dinary course of such business—to treat 
a check given in ordinary business trans- 
actions as business men generally treat 
commercial paper that comes to them in 
the regular way—is unreasonable, unless 
bound by precedent to doso. It is said 
that this court must do so because the 
rule is firmly established. But a correct 
interpretation of the well-considered 
cases compels the contrary conclusion. 
The laws of business, which arise from 
business necessity, are more controlling 
than careless expressions of courts of 
other jurisdictions, particularly if such ex- 
pressions originate in cases where they 
were not necessary to the determination 
of the point involved. Such are, gener- 
ally speaking, the cases relied upon as 
establishing the rule sought to be invoked 
in this case. 
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The merchant's custom of depositing 
his checks immediately before the close 
of banking hours on each day is not un- 
reasonable. He relies upon his bankers 
to act promptly in the usual and regular 
course of business in presenting the 
checks so deposited. -If they fail to do so, 
the drawer of the check could, of course, 
hold the payee responsible for their neg- 
ligence. If they present the check in the 
regular and ordinary course of business, 
everything has been done that business 
men expect. It is all the drawer is pre- 
sumed to have expected, and all he has a 
right to demand. For the courts to say 
that this course of business, which the 
commercial necessities of the business 
world have established, must be broken 
up, is unreasonable, and is in conflict 
with the above rule of this court. 

It is said that the custom of clearing- 
houses, and the ordinary course of doing 
business through the banks, have no bear- 
ing upon the question. Is this proposi- 
tion sound? Holmes v. Roe, 62 Mich. 
199, is the case relied upon as establishing 
the doctrine. In that case the court said: 
‘*We agree with the learned judge who 
presided at the trial that the clearing- 
house, and the method of conducting 
business through it, had no bearing upon 
the merits of the case.”’ This was because 
the payee held the check for an unreason- 
able length of time before presenting it 
or in any way disposing of it. The case 
turned upon the negligence of the payee 
in carrying the check home, and keeping 
it for an unreasonable length of time; 
and so the method of conducting busi- 
ness through the clearing-house had no- 
thing to do with the case. This is all 
that can be derived from the language 
used. But when one is given a check 
upon a bank, and has no notice of any 
necessity of doing otherwise, he may 
treat the check as bankable paper. He 
may use the banks in the ordinary way 
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and not be chargeable with negligence. 
This is clearly what the parties contem- 
plate, and is certainly not so unreason- 
able a course oa the part of the payee as 
to charge him with negligence under the 
above rule adopted by this court. The 
practice of doing business through the 
clearing-house is well established, and 
very generally recognized. Bouvier says 
it, Originated in London, and it was 
introduced in New York in 1853; and 
‘*in London the practice of presenting 
checks at the clearing-house has been 
held a good presentment to the banker at 
law.” 1 Bouv. Law Dict. (Rawle’s) 334. 
And in all the earlier cases in this coun- 
try, and in nearly all the later ones, the 
negligence of the payee consisted in re- 
taining the check in his possession for an 
unreasonable length of time. 

In Loux v. Fox, 33 Atl. 190, the su- 
preme court of Pennsylvania said: ‘As 
we have seen, it was simply impossible 
either to present the check in question 
for payment, or to deposit for collection, 
on the day it was received. In every 
large commercial metropolis like Phila- 
delphia, in which clearing-houses are 
established, the customary mode of col- 
lecting checks drawn on banking institu- 
tions therein is by depositing them in the 
bank for collectior, ete. According to 
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the ordinary course of business, checks 
thus deposited are presented for payment 
on the next ensuing business day. That 
appears to have been the course pursued 
by the defendant in this case ; and unless 
the rule above quoted from Bank v. Weil, 
supra, is restricted in its operation to 
checks received during banking hours, 
and a sufficient time before the close 
thereof to enable the payees either to 
present them for payment, or to deposit 
them for collection, on the day they are 
received, the usual course of business will 
be most seriously disturbed.” Has the 
court a right to disturb this course of 
doing business? If the check in this case 
had been given during banking hours 
on Friday, it appears from the evidence it 
would have been deposited on Friday, and 
in that case would have been presented 
for payment on Saturday; but, having 
been given after banking hours on Fri- 
day, it could neither be presented for 
payment nor deposited in plaintiffs’ bank 
on Friday, and was therefore in effect the 
same as though it had been given to 
plaintiffs on Saturday. 

Under such circumstances, to hold the 
plaintiff guilty of negligence is upon prin- 
ciple wrong, and even violates the rule 
that he should have one full day after re- 
ceiving the check before presenting it. 


COLLATERAL SECURITY. 


Stock certificate of wife—Piedge by husband as security for his debt—Consent of 
wife—Substitution of security. 


Springfield Co. v. Ely, Supreme Court of Florida, 1902. 


1. Under section 1, art. 11, Const. 
1885, the consent of a married woman, to 
be effective to render her separate statu- 
tory property liable for her husband’s 
debts, must be in writing, and must be 
executed according to the law respecting 
conveyances by married women appro- 


priate for the conveyance of the class of 
property to which the consent relates. 

2. A married woman gave her husband 
written authority to deposit as collaterai 
security fora certain specified debt to be 
contracted by her husband for his benefit, 
certificates of stock which were her sepa- 
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rate statutory property, and her husband, 
in pursuance of such authority, delivered 
such certificates and pledged same to the 
creditor as collateral security for the 
payment of such debt by an instrument 
in writing executed by him. Subsequently 
the husband and wife were divorced, and 
thereafter the wife and the creditor by 
mutual consent substituted in lieu of the 
certificates so deposited and pledged, 
other certificates of stock belonging to 
her. Held, that the wife had given her 
consent to render liable for her husband’s 
debt the stock originally pledged in ac- 
cordance with the constitution, and that 
the: creditor was entitled to subject the 
substituted certificates of stock to pay- 
ment of his debt. 

3. The fact that a party authorized to 
pledge another’s certificates of stock for 
payment of a specific debt due by him 
also pledges same for other debts due by 
him to the creditor does not affect the 
validity of the pledge for the authorized 
debt. 

(Syllabus by the Court.) 

Appeal from circuit court, Duval 
county; Rhydon M. Call, Judge. 

Bill by the Springfield Company against 
Mary C. Ely. From a decree for defend- 
ant, complainant appeals. Reversed. 


The complainant alleged that on the 
igth day of November, 1892, the defend- 
ant, Mary C. Ely, was the lawful wife of 
one HenryS. Ely, and was living with her 
said husband in Jacksonville, Fla.; that 
on or about said date Henry S. Ely pro- 
posed te the Southern Savings and Trust 
Company, a corporation engaged in bank- 
ing business in Jacksonville, to give his 
note to said corporation for $5,865.94 in 
consideration of the transfer to him of 
certain notes and drafts then held by it, 
and its retaining him in employment as 
its secretary and assistant treasurer, and 
further proposed to secure said note by 
pledging to said corporation certificates 
Nos. 31 and 32, for 15 shares each, and 
Nos, 38, 39 and 66, for 10 shares each, of 
the capital stock of the said Southern 
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Savings and Trust Company; the propo- 
sition was accepted, and Henry S. Ely 
made, executed and delivered to said cor- 
poration the following instrument : 


“ $5,865.94. B. D. 662. Due 11, 19,’92. 
‘** Jacksonville, Florida, 
‘* Nov. roth, 1892. 

‘*On demand, after date, for value re— 
ceived, I promise to pay the Southern 
Savings and Trust Company, or order, at 
said bank, fifty eight hundred and sixty- 
five g4-100 dollars, having deposited 
with said bank, as collateral security for 
payment of this or any other liability or 
liabilities of to said bank, due or to 
become due, or which may be hereafter 
contracted, the following property, viz., 
certificates No. 31 and 32, for 15 shares 
each, and certificates No. 35, 38, 39 and 
66, for 10 shares each, of the capital 
stock of the Southern Savings and Trust 
Company, with full power and authority 
to said bank to sell, assign, transfer and 
deliver the whole or any part thereof, or 
any substitutes therefor, or any additions 
thereto, at any broker's board, or at pub- 
lic or private sale, at the option of said 
bank, or its president or treasurer, or its 
or their or either of their assigns, on the 
non-performance of this promise, or the 
non-payment of any of the liabilities above 
mentioned, or at any time or times there- 
after, without advertisement or notice, 
which are hereby expressly waived; and 
upon such sale the holder hereof may 
purchase the whole or any part of such 
securities discharged from any right of 
exemption. 

‘‘It is also agreed that the present 
value of securities herewith referred to is 
$7,000, and that, if there should be 
any change or depreciation in market or 
other value of the same prior to maturity 
of this note, the undersigned shall furnish, 
upon demand made personally or by mail 
or telegraph to the address of the under- 
signed, given below, such additional secu- 
rity as will be satisfactory to said bank, 
or its president or treasurer; and, in case 
of failure so to do, forthwith then in that 
case the said obligation shall be due and 
payable, and the whole or any part or 
parts of said securities may be sold as 
hereinbefore provided, and, after deduct- 
ingall legal or other costs and expenses for 
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collection, sale and delivery, to apply the 
residue of the proceeds of such sale or 
sales so to be made, to pay any, either, 
or all of said liabilities to said bank, or 
its assigns, as its president or treasurer, 
or its or their or either of their assigns, 
shall deem proper, returning the over- 
plus to the undersigned. 

“ And the undersigned agree to be and 
remain liable to the holder hereof for any 
deficiency. Henry S Ely. 

** Address : os 

Indorsed: “Pay to the Springfield 
Company, or order. 

‘*Southern Savings and Trust Com- 
pany, by S. B. Hubbard, its president.” 


It was further alleged that the stock so 
mortgaged and pledged stood in the 
name of Henry S. Ely, trustee, but the 
defendant, Mary C, Ely, was the benefi- 
cial owner thereof, it being then the sepa- 
rate property of the said Mary C. Ely 
under the constitution and laws of 
Florida; that upon said 19th day of 
November, 1892, she exec:ited an instru- 
ment in writing in and by which she con- 
sented that said Henry S. Ely might use 
said certificates of stock as -collateral 
security for his note for $5,865.94, and 
said instrument in writing was delivered 
to said Southern Savings and Trust Com- 
pany with the writing above mentioned, 
and as a part of the transaction. Said 
instrument is as follows: 
“*TACKSONVILLE, FLa., Nov. 19th, 1892. 

‘*T hereby authorize Henry S. Ely to 
deposit as collateral security for a note of 
$5,865,94, payable on demand, certificates 
No. 31 for 15 shares, No. 32 for 15 shares, 
No. 35 for roshares, No. 38 for 10 shares, 
No. 39 for ten shares, and No. 66 for 10 
shares, respectively, of the capital stock 
of the Southern Savings and Trust Com- 


pany. Said shares standing in the name ° 


of Heny S. Ely, trustee, but I being the 
beneficiary thereof. «+ Mary C. Ezy.” 
It was further alleged that, upon the 
delivery of said instruments to said 
Southern Savings and Trust Company, it 
transferred and delivered to Henry S. Ely 


said notes and drafts, and retained Ely in’ 


its employ as secretary and assistant 
treasurer ; that afterwards, on the 28th of 
December, 1894, for a valuable consider. 
ation, the instruments were assigned to 
complainant, the Springfield Company. 
The bill further alleged that, on Feb- 
ruary 26, 1894, the bonds of matrimony 
previously existing between Henry S. and 
Mary C. Ely were dissolved by the decree 
of the circuit court of Duval county; 
that afterwards, on March 27, 1895, in 
pursuance of an agreement entered into 


between complainant, defendant, and the 


Southern Savings and Trust Company, 
the certificates of stock mentioned were 
surrendered up and canceled on the books 
of the corporation, and in lieu thereof 
there was issued to and in the name of 
the said Mary C. Ely by the Southern 
Savings and Trust Company, certificate 
No. 34 for 23 shares of its capital stock, 
and the said Springfield Company issued 
to and in the name of said Mary C. Ely 
certificate No. 117 for 47 shares of its 
capital stock, and thereupon the said 
Mary C.Ely executed assignments in blank 
executed on the back of each of said cer- 
tificates, and delivered the same to the 
proper officers of complainant, to be held 
iu lieu of the certificates of stock first 
mentioned as surety for the indebtedness 
in place of the surrendered certificates of 
stock. 

It was then alleged that nothing had 
ever been paid on the indebtedness; that 
there had been a demand for payment on 
May 26, 1897, and that Henry S. Ely was 
beyond the limits of the state of Florida, 
and out of the jurisdiction of the court, 
and could not be reached by process. 

The bill prayed that the stock might be 
sold to satisfy the amount of indebted- 
ness found to be due upon an account- 
ing. 

Defendant demurred to the bill on va- 
rious grounds. : 


Sl 
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Upon hearing of the demurrer it was 
sustained, and the bill dismissed, and 
from that decree the appeal is prosecuted. 


Per CurtaM. This cause was referred 
by the court to its commissioners for in- 
vestigation, who recommend that the 
judgment of the circuit court be re- 
versed. 

I. The first, third, fifth, seventh and 
eighth grounds of demurrer may be con- 
sidered together, and they raise the ques- 
tion whether, under the facts stated in the 
bill,the complainant is entitled to subject 
tothe payment of the debt due it by 
Henry S. Ely the certificates of stock is- 
sued to defendant March 27,1895. Ifthe 
complainant possessed the right in equity 
to subject to the payment of that debt 
the stock in the Southern Savings & Trust 
Company which had been attempted to be 
pledged to secure such debt in November 
12, 1892, it is not, and we think cannot be 
successfully, denied that under the alle- 
gations of the bill the complainant is en- 
titled to subject to the payment of that 
debt the certificates of stock issued on 
March 27, 1895, in substitution for the 
certificates originally held, which were 
assigned in blank, and were delivered by 
Mary C. Ely, then an unmarried woman, 
to complainant, to be held in lieu of such 
original certificates and in their stead. 
The principal contention made here un- 
der these grounds of the demurrer is 
that on November 19, 1892, Mary C. Ely 
was the wife of the debtor, Henry S. Ely; 
that the certificates of stock then attempt- 
ed to be pledged were her separate stat- 
utory property, and that under section 
1, art. 11, Const. 1885,the wife’s property 
could not be made liable for her hus- 
band’s debt except in pursuance of her 
consent given by some instrument in 
writing, executed and acknowledged ac- 
cording to the law respecting conveyances 
of real property by married women; and 
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that the instrument in writing executed 
by Mary C. Ely on that date, not being 
under seal, or attested by witnesses, or 
acknowledged, or executed by her hus- 
band, was insufficient, under that section 
of the constitution, to bind her separate 
Statutory property, the certificates of 
stock, for payment of her husband’s debt. 
That section reads as follows: 


‘‘All property, real and personal, of a 
wife owned by her before marriage or 
lawfully acquired afterward by gift, de- 
vise, bequest, descent or purchase, shall 
be her separate property, and the same 
shall not be liable for the debts of her 
husband without her consent, given by 
some instrument in writing executed ac- 
cording to the law respecting conveyan- 
ces by married women.” 


This section does not in terms require 
the instrument in writing to be a deed 
or mortgage, nor does it require the 
husband to join in its execution, or give 
his consent to its execution by the wife, 
nor does it in terms require the instru- 
ment to be sealed, witnessed or acknow- 
ledged. It simply requires the wife's 
consent to be given by some instrument 
in writing executed according to the law 
respecting conveyances by married women. 
At the time of the adoption of the con- 
stitution, married women could convey 
their separate statutory real property by 
deed under seal, attested and acknowl- 
edged as required by the statute,provided 
the husband joined in such convey- 
ance. The only provision of law spe- 
cially applicable to the conveyance of 
married women’s separate statutory per- 
sonal property was that the husband and 
wife should join in all sales, transfers and 
conveyances ot the property of the wife. 
No separate acknowledgment of the wife 
was required; nor was the conveyance 
required to be witnessed o1 sealed,or even 
to be in writing, unless, perhaps, in cases 
where such formalities might be required 
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by law for conveyances of that species of 
personal property by pérsons - generally. 
In Tunno v. Robert, 16 Fla.,.738, it ‘was 
held that, where the wife conveyed her 
separate statutory personal propérty by 
a written instrument, the statute ‘did not 
require the husband to join in the execu- 
tion of that written instrument, but that 
his assent in writing to the transfer: by'the 
wife was sufficient. The statute there 
construed is still in force. Thé section 
of the constitution under consideration is 
framed with reference to the laws respect- 
ing conveyances by married women of 
personal as well as real property, for both 
classes of property are expressly men- 
tioned. The word “conveyance” is used 
in a broad sense, including conveyances 
of both real and personal property. The 
convention in adopting and the people in 
ratifying that instrument, it must be 
assumed, had in mind the fact that cer- 
tain formalities were required for the 
conveyance of married women’s real 
property that were not required for the 
conveyance of their personal property, 
and that the legislature possessed the 
power to change or alter the forms of and 
requisites for the conveyance of either or 
both at pleasure. The section under 
consideration, though dealing with both 
classes of property, and with the liability 
of both classes of property for the 
husband’s debts, simply requires the con- 
sent of the wife to be given by some 
instrument in writing; the instrument to 
be executed according to the law respect- 
ing conveyances by married womén, what- 
ever that law should be at the tine the 
consent is given. 

The proper interpretation of ike con- 
stitution requires us to hold’that the 
consent of the wife, to be effective to 
render liable her separate statutory prop- 


erty to. her husband’s debts, must ‘be in! 
writing, and must be executed according’ 
law respecting conveyanced by’ 


to- the 
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married women appropriate to the con- 
veyance of the class of property to whith 
the consent relates; and that as to the 
certificates of stock owned by Mary C, 
Ely on November 19, 1892, her written 
consent was not required by the constitu. 
tion, or by any law then in force, to be 
sealed,attested,or acknowledged to render 
it effective. 

It is insisted, however,that her husband 
did not execute the written consent given 
by Mary C. Ely,and that this was required 
by the statute relating to conveyances of 
personal property by married women. 
Whether the constitution contemplates 
that'the husband shall join in the execu- 
tion of the written consent of the wife in 
order that such consent may be “exe. 
cuted” according to the law respecting 
conveyances by married women, even 
where the statute requires the husband to 
join in the execution of his wife’s con- 
veyances,is a question which we shall not 
now determine; but, if it does, it cer- 
tainly contemplates that such joinder 
shall be in such form or manner only as 
will satisfy the statute, and, as the parties 
in the present case have submitted it 
upon the theory that the husband's joinder 
is necessary, we shall consider it from 
that standpoint. As already pointed out, 
this court, in Tunno v. Robert, supra,has 
held that the husband, in order to ‘‘join 
in the sale, transfer, or conveyance” of 
his wife’s property,within the meaning of 
the statute, need not execute the written 

ransfer or conveyance with her when it 
relates to personal property, but may 
evidence his assent to her conveyance by 
a separate written instrument. This was’ 
done in the present case by his written 
pledge of the stock under the authority 
given by the written consent of the wife. 

We are therefore of opinion that the 
written instruments ‘executed by defend* 
ant and her husband were sufficient,under' 
the constitution, ‘to render liable for: 
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Henry S. Ely’s debt the original stock 
pledged to secure it, and that the substi- 
tuted stock is likewise liable for that 
debt. 

It is claimed, however, that Henry S. 
Ely exceeded his authority in pledging 
the original stock, in that he pledged it 
not only for the $5,865.94 debt mentioned 
in the written consent of his wife, but 
also for the payment of any other liability 
of Henry S. Ely to the bank due or to 
become due, or thereafter contracted. If 
complainant was attempting to enforce 
liability for any debt, other than the one 
specifically mentioned in the written 
consent of defendant, the question sug- 
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gested would become very material; but 
such is not the case. The fact that Henry 
S. Ely exceeded his authority by pledg- 
ing the stock for other debts in ad- 
dition to the one he was specifically 
authorized to pledge it for does not in any 
manner affect the right to charge the 
stock for the payment of the debt he was 
authorized to and did pledge it for. 


The decree of the circuit court is re- 
versed, with directions to overrule the 
demurrer, and for such further proceed. 
ings as may beconsistent with equity and 
this opinion. 


TO INDORSE. 


Check to manufacturing corporation—Indorsement by superintendent—Authority to 
indorse—Certification and payment by drawee bank to indorsee—Liability of 


bank to payee. 


Jackson Paper Mfg. Co .v. Commercial National Bank, Supreme Court of Illinois, 


October 25, 1902. 


One H gave his check to the order of 
the J Manufacturing Co. in payment of a 
debt. J, who was superintendent of the 
company, indorsed the check ‘*‘J Mfg. 
Co., J, Supt,” and obtained the cash 
thereon from C, who knew that J acted 
as superintendent and manager of the 
Company. C, before paying the cash, 
procured the check to be certified by the 
drawee bank. C indorsed and deposited 
the check in his own bank, which collected 
it through the Clearing-House from the 
drawee. J misappropriated the money 
received on the check. 

In an action by the J Manufacturing 
Company against the drawee bank to re- 
cover the amount of the check, it is held 
(reversing the lower court) that the drawee 
is liable to the payee for its amount. The 
principal propositions decided are : 

1. J had no express authority from the 
company to indorse checks in its name. 

2. Nor do the facts make out a case of 
implied authority, for authority to indorse 
commerciat paper can only be implied 


where the agent is unable to perform the 
duties of his agency without the exercise 
of such authority. 

3. Where the facts known by C were 
insufficient to make out a case of implied 
authority, it is unnecessary to pass upon 
the question whether, if they had: been 
sufficient, they would inure to the benefit 
of the bank which paid the check without 
knowledge of the acts which, it was con- 
tended, showed, by implication, the au- 
thority of J to indorse the check. 

4. When the drawee bank certified the 
check, it assumed the duty to pay it only 
to the payee, or upon the payee’s genuine 
indorsement; and having direct notice of 
the agency of J, from the indorsement, it 
was bound to take notice of the limitation 
of his authority. ‘The mere fact of J’s 
possession of the check did not authorize 
him to transfer it, or the bank to pay it 
upon the indorsement of the ,payee’s 
name. 

5. The burden of proving the authority 
of J to indorse the check was not upon 
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the payee whose name was indorsed, but 
' upon the bank. 


Appeal from Appellate Court, First 
District. 


Action by the Jackson Paper Manufac- 
turing Company against the Commercial 
National Bank to recover the proceeds of 
a check. From a judgment in favor of 
defendant, affirmed by the Appellate 
Court (99 Ill. App. 
peals. Reversed. 


108), plaintiff ap- 


This is an action in assumpsit, brought 
on April 18, 1898, in the Superior Court 
of Cook County, by the appellant, the 
Jackson Paper Manufacturing Company, 
of Jackson, Mich., against appeilee, the 
Commercial National Bank, of Chicago. 
The declaration contained two special 
counts and the common counts. The 
special counts are based on a check bear- 
ing date December 18, 1896, payable to 
the order of the Jackson Paper Manufac- 
turing Company, drawn on the Commer- 
cial Nat’l Bank, for the sum of $325.65, 
by J. Herz & Son. The defendant below 
(appellee here) filed a plea of general 
issue, and the trial below resulted in ver- 
dict and judgment in favor of appellee. 
An appeal was taken to the Appellate 
Court, where the judgment has been 
affirmed, and the Appellate Court has 
granted a certificate of importance. The 
present appeal is prosecuted from the 
judgment of affirmance so entered by the 
Appellate Court. 


Bowen W. Schumachér, for appellant. 
Tenney, McConnell, Coffeen & Harding, 
for appellee. 


MacrupeR, C. J. (after stating the 
facts). The errors assigned by the appel- 
lant and relied on for a reversal of the 
judgment are the refusal to admit testi- 
mony offered in behalf of the plaintiff, the 
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admission of testimony in behalf of the 
defendant over the objection of the plain- 
tiff, the refusal to give instructions offered 
by the plaintiff, the giving of instructions 
in behalf of the defendant, and the over 
ruling of the motion for a new trial. 

‘1. The main question, arising out of the 
action of the trial court in the admission 
and refusal of testimony and in the giving 
and refusal of instructions, relates to the 
authority of the superintendent of a man- 
ufacturing corporation to indorse a check 
made payable to the order of that corpo- 
ration, and given in payment of a debt, 
created by the purchase of goods from 
the corporation by the drawer of the 
check. The appellant was engaged in the 
manufacture and sale of paper at Jackson, 
Mich, In January, 1895, it employed one 
Charles A. Jackson to act as superintend- 
ent of its mill at Jackson, Mich., and he 
continued to act as such superintendent 
from January, 1895, to the latter part of 
December, 1896, or the first of January, 
1897. In December, 1896, Jackson went 
to Chicago to solicit orders for the com. 
pany, and to make sales of paper for it. 
J. Herz & Son and E. W. Copelin & Co., 
paper dealers of Chicago, were customers 
of the appellant. J. Herz & Son were in- 
debted to the appellant at that time in 
the sum of between $300 and $400. 
Jackson went to see J. Herz & Son at 
their store in Chicago, and settled with 
them their account with appellant. J. 
Herz & Son, on December 18, 1896, gave 
to Jackson their check of that date for 
$325.65, payable to the order of the 
Jackson Paper Manufacturing Company, 
and drawn upon the Commercial National 
Bank, of Chicago. Jackson took this 
check to E, W. Copelin & Co., of Chicago, 
and asked E. W. Copelin to cash it for 
him. Copelin had done business with the 
appellant, and had visited the mill of 
appellant at Jackson, Mich., and had seen 
C. A. Jackson there acting as superin- 
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tendent and manager of the mill. Jackson 
indorsed the check as follows: “ Jackson 
Paper Mfg. Co, C. A. Jackson, Supt.” and 
turned it over to Copelin. Copelin pro- 
cured the check to be certified by the 
Commercial National Bank, upon which 
it was drawn, and gave Jackson the cur- 
rency for it. Copelin then indorsed the 
check over to the American Exchange 
National Bank, with which he did busi- 
ness, and deposited it to his credit in the 
American Exchange National Bank. The 
check went through the Chicago Clearing 

suse on December 19, 1896, and was 
paid by the Commercial National Bank 
on December 21, 1896. The amount 
thereof was charged to the account of J. 
Herz & Son, the drawers of the check. 
When Jackson thus obtained the money 
upon the checks from Copelin, he did not 
remit the money to the Jackson Paper 
Manufacturing Company, in Michigan, 
and the amount thereof was never receiv- 
ed by the appellant. The appellant learn- 
ed nothing of the whereabouts of Jackson 
until January, 1897, when they learned of 
his death by suicide in New Orleans. 
About the same time they learned of his 
collection of the money from J. Herz & 
Son through letters received from the 
latter. 

If C. A. Jackson had authority to in- 
dorse the name of appellant to the check, 
so as to transfer good title thereto to E. 
W. Copelin & Co., then the judgments of 
the lower courts are correct; but, if he 
had no authority to indorse the check for 
the appellant, then such judgments are 
wrong, and the rulings of the court below, 
in the admission and exclusion of evi- 
dence and in the giving and refusal of 
instructions, were erroneous. 

The evidence is clear and uncontradict- 
ed that Jackson had no express authority 
from the appellant to indorse checks in its 
name. Indeed, it is not contended by the 
appellee that Jackson had any express 
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authority to make any such indorsements; 
but it is claimed that he had implied 
authority so to do. 

The appellee contends that his author- 
ity to make the indorsement is to be im- 
plied from the nature of his duties as 
appellant’s superintendent and manager, 
and from his conduct in connection with 
the business of appellant. As _ superin- 
tendent of the mill, Jackson was under 
the direction of Nathan S. Potter, who 
was the treasurer and managing director 
of the corporation. Jackson had charge 
of the buying of the material and of the 
hiring of the men, and looked after the 
manufacture and sale of paper. He was 
paid a certain annual salary, and was enti- 
tled to a percentage of the net profits of 
the business in excess of a certain amount. 
His brother, Gale Jackson, was the book- 
keeper of the corporation. Appellant had 
a president, a treasurer, and a secretary, 
though the president and secretary ap- 
peared to take but little active manage- 
ment of the company’s business. Some- 
times, when Jackson was traveling, he 
collected money from customers of the 
appellant, which was charged by his 
brother, the bookkeeper, to his account; 
but the testimony tends to show that ap- 
pellant had no knowledge of these charges 
until after the death of Jackson. 

Sometimes, when Jackson was on a trip 
for the company for the purpose of selling 
goods or making collections, he would 
adjust accounts due to the company. It 
was not shown that any collections made 
by him had ever been paid by check pay- 
able to the order of the appellant, except 
the check here in controversy. It was 
shown that the letter head of the Jackson 
Paper Manufacturing Company had print- 
ed at the top of it not only the names of 
the president of the company and the 
treasurer of the company, but also the 
name of ‘*C. A. Jackson, Supt.” The 
only person who had express authority to 
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sign notes for the company, and draw 
checks for the company, and indorse its 
paper and checks, was Nathan S. Potter, 
the treasurer, who, as managing director, 
had also the genera! supervision and man- 
agement of the business. Sometimes one 
P. B. Loomis, the secretary of the com- 
pany, indorsed Potter’s name when he 
was absent. It appears, also, that Potter 
sometimes authorized Gale Jackson, the 
bookkeeper, to indorse checks and drafts 
in Potter’s name for deposit in the Peo- 
ple’s National Bank of Jackson, Mich., 
where appellant kept its account. It is 
also shown that Jackson sometimes coun- 
tersigned checks drawn by appellant upon 
its own bank ; that is to say, he wrote his 
name across the end of the check over 
the word “countersign,” though this was 
not done in the case of all checks drawn 
by appellant upon its bank. The checks 
so countersigned by him were drawn 
by appellant to pay for purchases which 
Jackson would make for the use _ of 
the mill, and the object of such counter- 
signing was to show that the amount of 
the purchase was correct, Jackson having 
charge of the purchase of material to be 
used in the manufacture of paper by the 
appellant. The checks, however, given 
by the appellant were all drawn by Potter, 
the treasurer. 

The weight of authority seems to be in 
favor of the contention of appellant that 
authority to indorse commercial paper 
can only be implied where the agent is 
unable t% perform the duties of his agency 
without the exercise of such authority. 
In other words, the power of an agent to 
indorse commercial paper for his principal 
must be a necessary implication from an 
express authority conferred upon such 
agent. Wherever such power is implied 
from the acts of the agent, the acts, sub- 
ject to such implication, must be acts of 
a kind like those from which the implica- 
tion is drawn. Parsons, in his work on 


Contracts (vol. 1 [6th Ed.] p. 62), says: 
“An agent’s acts in making or transfer- 
ring negotiable paper (especially if by in- 
dorsement) are much restrained. It seems 
that they can be authorized only by ex- 
press and direct authority, or by some 
express power which necessarily implies 
these acts, because the power cannot be 
executed without them.” The power of 
an agent to bind the principal by the 
making or indorsing of negotiable paper 
can only be charged against the principal 
by necessary implication, where the duties 
to be performed cannot be discharged 
without the exercise of such a power, or 
where the power is a manifestly necessary 
and customary incident of the character 
bestowed upon the agent, and where the 
power is practically indispensable to ac- 
complish the object in view. An agent 
cannot bind his principal by making or 
indorsing notes for his own benefit or the 
benefit of third persons. Mechem, Ag. 
$8 359-392. 

It is true that Jackson was the superin- 
tendent of appellant’s mill, and managed 
the business of running the mill; but “an 
agent having general authority to manage 
his principal’s business has, by virtue of 
his employment, no implied authority to 
bind his principal by making, accepting 
or indorsing negotiable paper. Such an 
authority must be expressly conferred, or 
be necessarily implied, from the peculiar 
circumstances of each case. It may un- 
doubtedly be conferred, and by implica- 
tion, but it will not be presumed from the 
mere appointment as general agent.”’ Id. 
§ 398. Daniel, in his work on Negotiable 
Instruments (vol. 1 [4th Ed.] § 292), says: 
“When the authority to execute or in- 
dorse a negotiable instrument is sought 
to be deduced from an agency to do cer- 
tain other acts, it must be made to appear 
affirmatively that the signing or indorse- 
ment of such an instrument was within 
the general objects and purposes of the 
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authority which was actually conferred; 
and, in interpreting the authority of the 
agent, it is to be strictly construed.” 

We fail to discover anything in the record 
in the present case to show that the power 
to indorse the check here in controversy 
was within the general objects and pur- 
poses of the authority conferred upon 
Jackson. Instead of transmitting the 
check to the appellant, he assumed to 
sign appellant’s name upon the back of 
the check, and to obtain the cash for it. 
The indorsement was evidently made for 
his own benefit. There is. of course, 
some evidence tending to show that the 
trip made by him 
trip taken in the 
business of the appellant, 


to Chicago was a 

interest of the 
but his ac- 
counts show that there was paid to him 
during the time of his trip sufficient 
Copelin & Co., 
who cashed the check upon his indorse- 


money for his expenses. 


ment, had no business, on the 18th day of 
1896, when the check 
cashed, with the appellant, or with Jack- 
son, as the agent of appellant. 


December, was 
There is 
nothing to show that Copelin & Co. at 
that time owed the appellant anything, or 
purchased any goods from the appellant 
at that time through Jackson, as appel- 
lant’s agent. It may be that Jackson had 
authority at that time to collect debts that 
may have been due to the appellant as 
his employer, but “authority to collect 
debts and give discharges carries no im- 
plication of authority to indorse a nego- 
tiable note.” 1 Daniel Neg. Inst. (4th 
‘*The nature and extent of 
an implied authority are deemed to be 
limited to acts of a like nature with those 
from which it is implied.” 1 Am. & Eng. 
Enc. Law (2nd Ed.) p. rooz. It is not 
shown by any evidence whatever in the 
record that Jackson ever indorsed a check 
for the appellant, except the check here 
in controversy. It is not proven that he 
ever did any such act as the indorsement 
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of a check or note, which was approved 
and ratified by the appellant after it was 
done. The statements made by the text 
writers above referred to appear to be 
sustained by the decided cases. Board 
v. Strauss, 39 Fla. 381; Gregory v. 
Loose, 19 Wash. 599; Dodge v. Bank, 30 
Ohio St. 1 ; Doubleday v. Kress, 50 N. Y. 
410; Smith v. Association, 12 Daly, 304; 
Atkinson v. Manufacturing Co., 24 Me. 
176; Middlesex County Bank v. Hirsch 
Bros. Veneer Mfg. Co., 24 N. Y. St. Rep. 
297; Graham v. Institution, 46 Mo. 186; 
Smith v. Gibson, 6 Blackf. 370; Railway 
Equipment and Publication Co. v. Lincoln 
Nat. Bank, 82 Hun. 9; New York Iron 
Mine v. First National Bank of Negau- 
nee, 37 Mich. 644; Vanbibber v. Bank, 14 
La. Ann, 486; Jackson v. Bank, 92 Tenn. 
154. 

While it is well settled that an authority 
to draw, accept, or indorse bills may be 
presumed from acts of recognition in 
former instances, yet those acts must be 
known to the party setting them up. 
Rawson v, Curtiss, 19 Ill. 456; May v. 
Heckethorn, 44 Ill. 437; St. 
Redmond, 9 Port. 432; Cash vy. 
Taylor, 8 Law J. K. B. (O. S.) 262: 
Chitty, Bills (13th Am. Ed.) p. 41, *32. 
That is to say, where a party, accepting 
a check or note or bill indorsed by an 
agent, and shown upon its face to be in- 
dorsed by an agent, maintains that the 
agent had apparent authority to make 
such indorsement, he must prove that the 
facts giving color of authority to the 
agent were known to him. If such per- 
son has no knowlege of such facts, he 
does not act upon them, or part with any- 
thing on the faith of any apparent author- 
ity, and therefore is not in a position to 
claim. anything from such apparent au- 
thority. 1 Daniel Neg. Inst. (4th Ed.) § 
297, and other authorities last above re- 
ferred to. Chitty on Bills (13th Am. Ed. 
p. 41 supra) says: ‘‘ But it must appear 
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that the bill or note is taken upon the 
faith of prior similar transactions, and 
therefore the holder of a bill purporting 
to be, but not in fact, accepted by the 
person to whom it is addressed, cannot 
recover against the apparent acceptor by 
proving a fact, subsequently discovered, 
that on a former occasion the defendant 
had given a general authority to the per- 
son, who accepted his name, to accept 
bills for him. To make such authority 
available, the holder must show either 
that the authority remained unrevoked at 
the time of the acceptance, or that he 
took the bill on the faith of such au- 
thority. 

It is insisted by the appellant, that the 
appellee bank did not show, and did not 
propose to show, that appellee had any 
knowledge of the acts relied upon as 
showing by implication the authority of 
Jackson to indorse the check. To this 
contention the appellee replies that it was 
not necessary for it to prove its knowl- 
edge of prior similar transactions, and 
that it accepted and paid the check on 
the faith of such transactions, but that it 
was sufficient if Copelin & Co., who pur- 
chased the check from Jackson, had such 
knowledge. In other words, the question, 
as presented by the appellee, is whether 
Copelin & Co. obtained good title to the 
check through the indorsement of Jack- 
son. Appellee claims that, if Copelin & 
Co. had good title to the check, that 
firm would transfer by its indorsement 
no worse title than it had. Without 
stopping to discuss this contention, or to 
pass any opinion upon it, it may be ad- 
mitted for the purposes of this case to be 
correct, and yet the question remains 
whether there were any acts or circum- 
stances brought home to the knowledge 
of Copelin & Co. which would justify 
them in purchasing this check upon Jack- 
son’s indorsement without making inquiry 
as to his authority. It is true that Cope- 
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lin had been to Jackson, Mich., and had 
seen Jackson in charge of appellant’s mill, 
and had seen him engaged in the manage- 
ment of appellant’s business. There is 
also evidence to the effect that he saw 
Jackson opening mail, and giving orders 
to the men in the employ of the company, 
and countersigning some of the checks 
drawn by the company upon its bank to 
pay for material. But under the authori. 
ties abuve referred to and quoted from, 
none of these were sufficient to justify 
Copelin & Co. in inferring that Jackson 
had authority to indorse the check. 

The check was drawn by J. Herz & 
Son upon the appellee bank. In the 
present case it is not denied that Herz & 
Son had funds enough in the appellee 
bank to pay the check so drawn by them 
to the order of appellant. The doctrine 
of this court is that, ‘‘when the check of 
a depositor is presented to the banker, if 
the deposit is sufficient to pay the check, 
it is an absolute appropriation of the 
amount of the check to the holder; and 
that the contract implied by law between 
the banker and his depositor for the bene- 
fit of whoever may become the holder of 
the check is one upon which such holder 
can maintain an action” Gage Hotel 
Co. v. Union Nat. Bank, 171 Ill. 531. In 
the present case it appears that the check 
was certified by the appellee. By such 
act of certification appellee assumed the 
duty to pay the check only to the appel. 
lant, the payee therein, or upon appel- 
lant’s actual indorsement. Having direct 
notice of Jackson’s agency by his signa- 
ture upon the back of the check as superin- 
tendent, appellee was bound to take no- 
tice of the limitations upon his authority. 
When it certified the check, it entered 
into an absolute undertaking to pay it 
when presented at any time within the 
time fixed by the statute of limitations, 
and was, therefore, estopped to deay that 
it possessed sufficient funds of the drawer 
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to pay the check. Bank v. Jones, 137 
Ill. 634; Middlesex County Bank v. 
Hirsch Veneer Mfg. Co., 24 N. Y. St. 
Rep. 297; Smith v. Association, 12 Daly, 
304: Dowden v. Cryder, 55 N. J. Law, 
329. The mere fact that Jackson was 
in possession of the check which he thus 
obtained from J. Herz & Son did not au- 
thorize him to transfer it to Copelin & 
Co., or authorize Copelin & Co. to pur- 
chase it from him upon his indorsement 
of appellant’s name thereon ; nor was any 
authority thereby conferred upon the ap- 
pellee bank to pay the same. In Dodge 
v. Bank, supra, it was held that “the 
rigatful possession of a check made pay- 
able to the order of a particular person 
confers no authority on the drawee to pay 
the same to the person having such pos- 
session, without the genuine indorsement 
of the payee,” and that, if the drawee re- 
lies upon false representations as to iden- 
tity, for which neither the drawer nor 
payee is responsible, he makes payment 
to a wrong person at his peril. 

In Doubleday v. Kress, supra, it was 
hela that the possession by an assumed 
agent of a promissory note payable to the 
order of the payee, and not indorsed by 
him, is not alone sufficient evidence of his 
authority to authorize a payment thereof 
to him. In Smith v. Association, supra, 
it was held that a party making a special 
contract with the general manager of a 
corporation knows that he is making it 
with a mere agent, and he is bound at his 
peril to ascertain the agent’s real author- 
ity. In Atkinson v. Manufacturing Co., 
supra., it was held that proof that a per- 
son was an agent of an incorporated com- 
pany, and had charge of the business of 
said company at a certain place, was not 
alone sufficient to show that such person 
was authorized to draw a note or bill in 
behalf of the company, and that the ac- 
ceptance of a draft by the treasuer of an 
incorporated company, without evidence 
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of any authority in him to perform such 
acts, did not thereby render the company 
liable thereon. In Smith v. Gibson, su- 
pra, it was held that the authority of an 
agent to buy and sell goods for his prin- 
cipal did not confer a power to bind him 
by drawing or indorsing bills and notes, 
and that no agency will be implied in 
such cases unless there is some evidence 
of recognition by the principa! in the par- 
ticular case or in similar cases. In Rail- 
way Equipment and Publication Co. v. 
Lincoln Nat. Bank, supra, which was an 
action brought to recover for the conver- 
sion of certain checks belonging to the 
plaintiff, it was held that the fact that the 
agent there was held out as the manager 
of the business of the corportion in no 
way authorized the conclusion that he 
had the right to bind the corporation by 
his signature to commercial paper. In 
New York Iron Mine v. First Nat. Bank 
of Negaunee, supra, it was held that a 
general agent, without being specially 
empowered so to do, had no authority to 
make promissory notes in the name of 
his principal, and that where a general 
agent in Michigan was accustomed to in- 
dorse the company’s paper for collection 
or discount, and to draw on the treasurer 
in New York for the current needs of his 
corporation, and his drafts were duly 
paid, this could not imply authority in 
the agent to make promissory notes in 
the name of the corporation. In Van- 
bibber v. Bank, supra, it appeared that 
the drawers of a check were accustomed 
to have deposits of funds at the bank, 
and to draw occasionally against the 
same ; and it was there said: ‘‘ The 
drawers of this check requested the bank 
to pay its amount to plaintiffs or order. 
The bank had no right to pay it to any 
other person, It has, however, paid upon 
a forged indorsement, and the amount of 
the check must be considered to be still 
in the bank, subject to the rights of plain. 
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tiffs. * * * If there was a negligence 
anywhere, it was upon the part of the 
bank. Their duty to their depositor 
required them to be satisfied that the 
indorsement of the check was that of the 
payees. * * * It is also established 
that the collector was never authorized 
by the plaintiffs to indorse any check 
drawn to the order of the firm, or any 
check.” 

In Graham v. Institution, supra, which 
was a Case similar in its facts to the case 
at bar, it was said by the court: “This 
suit is brought to recover the amount of 
two checks, which were drawn on the 
defendant by third parties in favor of 
the plaintiffs, and made payable to their 
order. The drawers delivered the checks 
to the plaintiffs’ collecting agent, one 
Dixon, in settlement of certain bills which 
the latter had in charge for collection, 
being bills due from the drawer of the 
checks to the plaintiffs. Dixon indorsed 
the defendant’s firm name upon the checks 
and presented them at the bank, and drew 
the money upon them, which he seems to 
have appropriated to his own use, without 
rendering any account thereof to the plain- 
tiffs. * * * The question presented 
is purely one of agency. Was Dixon the 
plaintiffs’ agent to indorse negotiable 
paper given in settlement of debts due to 
his employers? He was their agent to 
adjust such claims and receive the amounts 
due upon them, and to do those sub- 
ordinate and incidental things usual and 
customary in the accomplishment of the 
main purpose had in view, to wit, the 
collection. The main purpose had been 
accomplished when he had received the 
checks payable to his principals. His 
duties as a collector ceased at that point. 
His next duty was to account with his 
employers for the proceeds of his collect- 
ion, and turn over the checks to them, 
to be disposed of as they might judge 
proper. The indorsement of the checks 
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was no necessary incident of the collect- 
ion of the accounts.” 

In Jackson v. Bank, 92 Tenn. 154, which 
is also a case similar in its facts to the 
case at bar, the supreme court of Ten- 
nessee says: ‘*‘ No authority will] be implied 
from an express authority. Whatever 
powers are strictly necessary to the effect- 
ual exercise of the express powers wil! be 
conceded to the agent by implication, 
In order, therefore, that the authority to 
make or draw, accept and indorse, com- 
mercial paper as the agent of another 
may be implied from some other express 
authority, it must be shown to be strictly 
necessary to the complete execution of 
the express power. ‘The rule is strictly 
enforced that the authority to execute 
and inuorse bills and notes as agent will 
not be implied from an express authority 
to transact some other business, unless it 
is absolutely necessary to the exercise of 
express authority. Tied, Com. Paper § 
77. Possession of a check, payable to 
order, by one claiming to be agent of the 
payee, is not prima facie proof of authority 
to demand payment in the name of the 
true owner. Id. § 312. A bank is obliged 
by custom to honor checks payable to 
order, and pays them at its peril to any 
other than the person to whose order they 
aré made payable. Id. § 431. It must 
see that the check is paid to the payee 
therein named upon his genuine indorse- 
ment, or it will remain responsible. 
Pickle v. Muse, 88 Tenn. 380. An au- 
thority to receive checks in lieu of cash 
in payment of bills placed in the hands of 
an agent for collection does not authorize 
the agent to indorse and collect the 
checks. Graham vy. Institution, 46 Mo. 
186; 1 Wait, Act. & Def. p. 284; 1 Daniel, 
Neg. Inst. § 294. The indorsement of 
the check was not a necessary incident to 
the collection of the accounts. Graham 
v. Institution, 46 Mo. 186. It follows 
that a drummer or commercial traveler 
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employed to sell and take orders for 
goods, to collect accounts, and receive 
money and checks payable to the order of 
his principal, is not, by implication, au- 
thorized to indorse such principal’s name 
to such checks. No equitable considera- 
tions can be invoked to soften seeming 
hardships in the enforcement of the laws 
and rules fixing liability on persons hand- 
ling commercial paper. These laws are 
the growth of ages, and the result of ex- 
perience, having their origin in necessity. 
The inflexibility of these rules may occa- 
sionally make them seem severe, but in 
them is found general security.” See, 
also, Renting Co. v. Hutchinson, 25 Ill. 
App. 476; Commercial Nat. Bank v. Lin- 
coln Fuel Co., 67 Ill. App. 166; Beattie 
v. Bank, 174 Ill. A person dealing with 
an agent takes the risk as to the extent of 
his authority, and is bound to inquire into 
his authority. Reynolds v. Ferree, 86 
Ill, 570, and authorities last above referred 
to. The rulings of the court below upon 
the admission and exclusion of evidence, 
and its action in giving and refusing in- 
structions, were in opposition to the views 
hereinbefore expressed. We are there- 
fore of the opinion that the trial court 
erred in this respect. 

It was held by the court below, in the 
instructions given by it to the jury, that 
the burden of proving the authority of 
Jackson to indorse the name of the appel- 
lant upon the check in question was upon 
the appellant. (n our opinion this hold- 
ing was wrong. The appellant asked the 
court to instruct the jury that ‘‘the burden 
of showing the authority of a stranger to 
a check to indorse the same for the payee 
is upon the drawee, if he would escape 
liability to pay over again to the payee,” 
and this instruction was refused by the 
court. It should have been given. Where 
one attempts to take advantage of the 
act of an agent, it is for him to show the 
authority of that agent. The appellee 


relied for its defense upon the proposi- 
tion that C, A. Jackson had authority to in- 
dorse appellant’s name upon the check, 
and therefore the burden was upon the 
appellee to prove such authority. In 
Hardesty v. Newby, 28 Mo. 567, it was 
held that, where a matured and negotiable 
promissory note is delivered by the payee, 
without indorsement, to an agent for col- 
lection, the possession of the note by the 
latter will not raise a presumption that he 
has authority to sign the same, and the 
burden of proving an assignment by au- 
thority of the payee rests upon the party 
claiming under such alleged assignment. 
In Hays v. Lynn, 7 Watts, 525, it was 
said by the court: ‘‘A party who avails 
himself of the act of an agent must, in 
order to charge the principal, prove the 
authority under which the agent acted. 
The burthen of the proof lies on him to 
establish the agency and the extent of it.” 
In Morgan v. Bank, 1 Duer, 438, it was 
said by the court: ‘*‘ When a bill or check 
is payable to order, to justify the applica- 
tion to its payment of the funds of the 
drawer it must be proved that the re- 
quired order was in fact given—in other 
words, it must be proved that the indorse- 
ment was genuine—and the burden of 
this proof rests upon the person or bank 
upon whom the bill or check is drawn.” 
In Bank v. -Tuck, tor Ga. 104, it was 
held that the maker of a negotiable 
promissory note pays the amount due 
thereon to any person other than the 
holder at his own risk ; and a defense to 
an action on such note, setting up pay- 
ment to one authorized by the holder to 
collect for him, casts upon the defendant 
the burden of showing, not only that he 
has paid the money, but that he has ntade 
payment to a person authorized by the 
holder to receive it, or else that it actu- 
ally reached the holder’s hands. In Com- 
mercial Nat. Bank v. Lincoln Fuel Co., 
67 Ill. App. 166, it was said: ‘* But the 
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mere fact that Gordon & Co. had possses- 
sion of the check affords no presumption 
of their authority to indorse it, nor would 
mere authority possessed by Gordon & 
Co. to accept checks from customers of 
appellee for coal sold give to them either 
express or implied authority to indorse 
such checks by the name of appellee. 
And if the drawee of such a check pays 
the same upon an indorsement that is not 
genuine, or is not authorized, it does so 
at its peril, and the burden of showing the 
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authority of the stranger to the check to 
indorse the same for the payee would be 
upon the drawee, if it would escape liabil- 
ity to pay it over again to the payee.” 
Jackson v. Bank, supra. 

The judgment of the appellate court 
and the judgment of the superior court 
of Cook county are reversed, and the 
cause is remanded to the superior court 
of Cook county for further proceedings 
in accordance with the views herein ex- 
pressed. Reversed and remanded! 


NEGOTIABILITY OF MORTGAGE NOTE. 


Kendal v. Selby, Supreme Court of Nebraska, October 22, 1902. 


1. Where a note and the mortgage se- 
curing it are made contemporaneously, 
they are to be construed together, and all 
persons chargeable with notice of the 
conditions of the mortgage are bound by 
its terms affecting the negotiability of the 
note. 

2. A provision in a mortgage, which, 
by the terms of the note to secure which 
it is given, is made a part thereof, that 
the mortgagor shall pay taxes on the 
premises, and on his failure to do so the 
holder may pay the same, and the mort- 
gage shall stand as security for such pay- 
ment and interest thereon, does not affect 
the negotiability of the note. 


3. A provision in a mortgage, which by 
the terms of the note to secure which it 
is given is made a part thereof, that on 
failure to comply with any of the condi- 
tions of the mortgage the whole debt shall 
become due and payable without notice 
to the mortgagor, does not affect nego- 
tiability of the note. 

4. A provision in a note and mortgage 
that in a case of a default in some par- 
ticular the debt shall draw a higher rate 
of interest than would otherwise be the 
case is in the nature of a penalty, is non- 
enforceable, and its incorporation in the 
note does not affect its negotiability. 





CERTIFIED PUBLIC ACCOUNTANTS OF NEW JERSEY. 


At the annual meeting of the Society of Cer- 
tified Public Accountants of the State of New 
Jersey, held on Saturday, December 13, 1902, 
the following officers were elected : 

President and Treasurer, Richard F. Stevens, 
C. P. A.; Vice-Presidenr, Andrew S. Patterson, 
C. P. A.; Secretary, A. Hartkorn, 

Below is a copy of the resolution passed with 
regard to a proposed Federation of Accountant 
Societies in the United States : 

** The Society of Certified Public Accountants 
of the State of New Jersey, having duly consider- 
ed the constitution and by-laws of the Federa- 


tion of Societies of Public Accountants in the 
United States of America, and heard the report 
of their President of the proceedings in Wash- 
ington, organizing the same, do decline to be- 
come a member of said federation, on the 
grounds that the objects sought to be attained 
can be more effectually and with less expense 
accomplished by the various state societies of 
public accountants. 

‘“‘ They also express themselves as in favor of 
a federation on the lines adopted and approved 
by the American Association of Public Ac- 
countants at their meeting of October 14, 1902.” 





POINTS OF LAW ON BILLS, NOTES AND CHECKS. 


POINTS OF LAW ON 


BILLS, NOTES AND CHECKS. 


Questions asked by members, and answered by the editor of the Journal, at the 
meeting of Alexander Hamilton Chapter, New York City, January 14, 1903. 


Mr. Cook—Suppose a draft has no 
signature of the drawer, but is accepted 
by the drawee, and is in the hands of the 
payee. Is it a negotiable instrument in his 
hands? 

Answer—It would not be a complete 
bill of exchange without the drawer’s 
signature. Whether it could be regarded 
as a promissory note of the acceptor to 
the payee, and negotiable as such, is a 
more difficult question. Of course, a 
bank upon which such an instrument was 
drawn would not pay it, and I would 
not advise any one to purchase from the 
payee an accepted draft minus the drawer’s 
signature on the theory that it was negoti- 
able; still, it might be argued that it is 
the negotiable promissory note of the 
acceptor. The act provides that, to be 
negotiable, an instrument must be in 
writing and signed by the maker or Crawer. 
On such a theory, the signature of the 
acceptor would be as maker. Where A 
draws a bill of exchange at three months 
on B to order of C and gives it to C with- 
out signing it, and then C obtains B’s 
acceptance on it, and seeks to negotiate 
it, such an instrument would seem to 
possess virtually every requisite of a 
negotiable promissory note made by B to 
C. Still, I am under impression it has 
been held that such an instrument is 
neither a bill or a note and that it is un- 
enforceable by an incorsee of C.* 

‘The editor has since looked up the authorities 
on this point. In the old Kentucky case of 
Tevis v. Young, 1 Metc. 197 (year 1858) 
an instrument in the form of a bill of exchange, 


payable to T, was drawn up and accepted by R 
and indorsed by T to Y. It lacked the name of 


the drawer. In an action by Y against T it was 
held (one justice dissenting) that there could be 
no recovery as the instrument, for want of a 
drawer, was defective and incomplete and could 
not form the basis of any action. Mr. Justice 
Simpson, dissenting, said: ‘“ The only parties 
to a bill of exchange between whom a direct 
undertaking exists are the acceptor and the 
payee. The former, by his acceptance agrees 
to pay to the latter the amount of the bill, ac- 
cording to its tenor and effect. Here such an 
undertaking existed; the acceptor agreed to pay 
the sum named in the instrument to the payee, 
and the latter by his indorsement, transferred 
the benefit of this promise to the holder. What 
more was necessary to create a liability upon 
the parties? There is a direct promise to pay 
the money and a transfer of that promise. An 
instrument is drawn in the form of a bill of 
exchange and is made negotiable on its face. 
It is not only made negotiable by its terms, but 
was, in fact indorsed and negotiated by the 
payee.” 

We have found no other case where the 
validity of a bill in negotiable form to the order 
of a named payee, accepted by the drawee, 
but lacking the drawer’s name, has been passed 
upon. In the English case of Peto v. Reynolds, 
9 Exch. 410 (year 1854) the instrument was like 
a bill, but the drawee was lacking. It was 
drawn by A, payable to P and accepted by 
R. P sued R, and it was held that, while it 
was impossible to consider the instrument as a 
bill of exchange for want of a drawee, it might 
be treated as a promissory note, because upon its 
face there was R’s promise to pay the amount; 
it was a direct and absolute engagement by R 
to pay the amount to the payee. 

In the English case of McCall v. Taylor, 34 
L. J. C. P. 365 (1865) aninstrument in form of 
a bill payable “to my order” had no drawer's 
name. It was drawn upon and accepted by T, 
and was sold by a broker to M. M sued T. 
It was held that the instrument, as it stood, was 
neither a bill of exchange or a promissory note, 
but only an inchoate instrument, which, how- 
ever, was capable of being completed by’ the 
insertion of the drawer’s name. Until this was 
done it could not be enforced by suit. Counse 
for the holder in this case cited Peto v. Reynolds 
as furnishing an example of an instrument 
which was not good as a bill of exchange for 
want of a drawee, being considered good as a 
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promissory note; but the court answered that 
in the instrument involved in that case there 
was the name of the payee. 

In the earlier English case of Stoessinger v. 
Southeastern Railway, 3 E. & B. 549 (1854) an 
instrument in the form of a bill was held to be 
neither a bill of exchange or a promissory note, 
for want of a drawer or payee, although it bore 
the acceptance of the drawee; but in this case, 
also, the bill being payable “ to my order,” there 
was no one to whom the acceptor’s promise 
could run. 

Mr. Daniel, at section 92 of his work on 
Negotiable Instruments, speaking of a bill with- 
* out the drawer’s name says: “ Even when such 
an instrument bears the name of one upon it 
who signs as acceptor, it is still nothing more 
than an inchoate paper, which cannot be sued 
upon unless the drawer’s name is authoritatively 
inserted upon it,” citing, as authority, Tevis v. 
Young, and the English cases of McCall v. 
Taylor and Stoessinger v. Railway. These 
English authorities, as seen, only support such 
a rule where there is also no named payee. 

Notwithstanding Tevis v. Young, we are of 
opinion, after consideration of the authorities, 
that an instrument in form of a bill of exchange, 
lacking the drawer's name, payable to the order 
of a specified person, accepted by the drawee, 
and indorsed by the payee to a bona fide holder 
for value, can be enforced as a negotiable instru- 
ment against the acceptor and also against the 
indorser when duly charged by demand and 
notice. 


Mr. Cook—How about the case when 
the drawer’s signature is stamped or 
printed ? 

Answer—That is valid, if done by the 
drawer or under his authority. The only 
objection to such a method is the diffi- 
culty of determining genuineness. How 
is a bank upon which a check is drawn, 
or the purchaser of a note, to know that 
the maker’s signature is genuine if it is 
printed or rubber-stamped? So far as an 
acceptor or indorser is concerned, he 
warrants this. 

Mr. Barrett—If a note payable at a 
bank on a day certain is not presented 
until two days after the day of maturity, 
should the bank pay it? 

Answer—I think not. It is different 
from a check, payment of which is not 
limited to any precise day, but is good 
until the check becomes stale. It seems 
to me the bank’s authority, as the maker’s 
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paying agent, is limited to making pay- 
ment on the day of maturity. The act 
provides that where an instrument is 
made payable at a bank, it is equivalent 
to an order on the bank to pay the same 
for the account of the principal debtor 
thereon ; but I should consider this as a 
direction to pay a note, according to its 
terms, on the day of its maturity—not 
before or after. Ifthe bank pays after 
maturity, the maker may have already 
paid it to the holder and not taken it up. 
If it should pay two days after matu- 
rity, it could equally pay twenty days 
after, and when would the time stop? 
Looking at section 148, we see that “ pay- 
ment is made in due course when it is 
made at or after the maturity of the in- 
strument to the holder thereof in good 
faith and without notice that his title is 
defective.” But while a payment by the 
maker himself after maturity might be in 
due course, I do not think this section 
would authorize the bank, as the maker’s 
paying agent, to pay after maturity. I 
do not think there is any law which will 
hold a bank authorized to pay the over- 
due or dishonored paper of the depositor 
without his express instructions. + 


+ Before the act, which makes a note payable 
at a bank equivalent to an order on the bank to 
pay it, the authorities concerning payment of 
depositors’ notes made payable at the bank 
were in conflict. In New York a note was held 
equivalent to a check, and that the bank must 
pay it; in Indiana it was and still is held that, 
while such note is not in all respects equivalent 
to a check, it confers authority on the bank to 
pay; and now in Illinois, and in Tennessee be- 
fore the act, it was held that the bank had no au- 
thority to pay such a note without express instruc- 
tions from its depositor. A careful examina- 
tion of the cases in which banks have been held 
either authorized or obligated to pay their de- 
positors’ notes, made payable at the bank, with 
the special view of ascertaining whether such 
authority has been held to extend to payment 
after the precise day of maturity, has resulted 
in showing that the notes involved in nearly all 
the cases were paid on the day of maturity, so 
that no question arose as to authority to pay 
after. In one case only, so far as the editor can 
find, did the question involve a note which was 
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paid by a bank the day after its maturity; that 
is the case of AEtna National Bank v. Fourth 
Nat. Bank, 46 N. Y. 82. A note payable at the 
Fourth National was presented for payment on 
the day of maturity, April 2, 1€68, and payment 
refused for want of funds. It was protested and 
re-presented on the 3rd and paid. At the trial, 
the then cashier of the Fourth National (Billo 
Seaman) testified that there was a usage and 
custom in New York City to re-present notes 
the day after they are payable, when payment 
has been refused on the previous day, and that 
if the bank is in funds the notes are paid when 
re-presented. The bank offered further proof 
of this by other bank officers, but the referee 
ruled that the usage and custom were already 
sufficiently proven. The Court of Appeals in 
this case held that the payment by the bank of 
the maker’s note the day after maturity was 
valid and authorized. It said: “Before this note 
(the second one) matured or was presented for 
payment, the defendant (Fourth National) paid 
upon another note of the same maker, payable 
at the bank of defendant, and which by com- 
mercial usage takes the place of, and is equiva- 
lent to, a check, and charged the same to 
the account of the maker, leaving an amount 
to the credit of the account insufficient to pay 
plaintiff. This payment was valid as against a 
customer of the defendant, the maker of the 
note, who has no cause of action against it 
either for the money or for not paying the plain- 
tiff's note when presented.” The inference to 
be derived by the proving of a custom showing 
that banks pay re-presented notes the day after 
maturity, would seem to be that the au 
thority to pay is not for an indeterminate 
time after the day of maturity, but is 
strictly limited. Whether such a custom as 
was proved in the Fourth National Bank case 
in 1868, exists or is recognized among New York 
banks at the present day, we do not know. But 
from the nature of the case the Negotiable In- 
struments Law cannot be construed to place 
notes payable at a bank on a precise day, and 
checks which are payable whenever demanded, 
in the same category with reference to the time 
during which the bank has authority to pay. 


Mr, Barrett: Suppose the bank does 
pay the note two days after maturity, 
can it charge the amount to the maker of 
the note? 

Answer: I think not—at all events, if 
the maker hada good defense against 
payment of the note. If the bank paysa 
forged check it cannot charge the pay- 
ment, and it is the same where it pays 
without authority. But if it was a note 


which the maker really owed and ought 
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to pay—to which he had no good defense 
—the courts might come to the bank’s 
relief by holding it to be a purchaser 
after maturity and not a payor.* 


*In Bedford Bank v. Acoam, 125 Ind. 584, 
the court say: ‘“ While we are not inclined to 
the view that a promissory note, negotiable and 
payable at a bank in this state is, in all re- 
spects, the equivalent of a check drawn by the 
maker against a fund on deposit in the bank, so 
as to require the banker to pay the note on 
presentation out of funds applicable to that pur- 
pose, we can conceive of no valid reason why a 
note or bill thus drawn should not be held to 
authorize the banker to pay, and thereby become 
subrogated to all the rights of the holder to the 
same extent as if it had purchased the paper 
after maturity. One who has drawn a note or 
bill payable at a bank must have done so for 
some purpose, and he cannot be heard to say, 
after a banker has paid his just debt for which 
he had given a note, to which the maker claims 
no defense, that the payment was wholly volun- 
tary and unauthorized. In such a case the 
banker who has paid the note is entitled to hold 
itas the equitable owner or purchaser, and is 
entitled to set it off in a suit to recover a bal- 
ance due the depositor on general account.” 
In this case the published report does not con— 
tain anything to show the note was paid after 
its maturity, and presumably it was not paid 
after due. 


Mr. Pegram (referring to question 
when a check is stale, discussed in lec- 
ture): As to stale checks, in the bank I 
was formerly with, they had a three 
months’ rule—after three months a check 
would not be paid; but I have since 
talked with two cashiers who say there is 
no such thing as a stale checx. 

Answer: I have shown it is a subject 
upon which the decisions afford no satis- 
factory rule, the precise period of time 
after which a check will be regarded as 
discredited. It has two aspects, the length 
of time after which a purchaser who takes 
it will be charged with notice of equi- 
ties of the drawer, and the length of time 
after which the bank’s authority to pay it 
is presumed to cease. If a check was 
outstanding for two years I do not think 
a cautious cashier would pay it without 
asking his depositor; yet, of course, a 
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check is not outlawed agairst the drawer 
for the full period of the statute of limita- 
tions. It is going too far to say there is 


THE EQUITABLE TRUST 


The trust company of to-day is significantly 
one of the results of evoiution in the modern 
world of finance and is typically of American 
origin. 

The old time practice of leaving the manage- 
ment of estates to individual trustees became 
unsatisfactory for obvious reasons and the 
original plan of the trust company to act as 
trustee for the handling, investing and trans- 
ferring of the accumulations of such estates was 
formulated. As the field of usefulness broad- 
ened through progressive management, it was 
apparent that the interests of all concerned 
could be better protected by enlarging the scope 
of work and combining the various branches of 
banking with that of the trust company. 

Among the latest institutions in this line 
in New York is the Equitable Trust Company, 
which was organized in May, 1902, as a suc- 
cessor to the business of the American Deposit 
& Loan Company. The original capital was 
$1,000,000, but, at a recent meeting of the stock- 
holders, it was voted to increase that figure to 
$3,000,000, the new stock being sold at $500 
per share. By placing all the money in excess of 
the par value of new stock into the surplus, 
$8,000,0c0, is added to that fund, which makes 
the total capita!, surplus and undivided profits 
$11,619,000, giving the Equitable the largest 
working capital of any Trust Co. in New York. 
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no such thing as a stale check, but the 
unsatisfactory question is when it reaches 
the stale period. 


COMPANY OF NEW YORK. 


The board of trustees was also increased from 
seventeen to thirty-two members, and includes 
more prominent men of finance than any similar 
institution in the country. The following named 

* gentlemen comprise the board: James H. Hyde, 
John F. Dryden, J. W. Alexander, Bradish 
Johnson, C. F. Adams, 2d, Gage E. Tarbell, 
H. C. Deming, Lawrence L. Gillespie, V. P. 
Snyder, William Alexander, John M. Hall, T 
DeWitt Cuyler, E. H. Harriman, Clarence H. 
Mackay, Otto H. Kahn, William T. Cornell, H. 
C. Frick, D. H. Moffat, M. Hartley Dodge, Sir 
William C. Van Horne, William H. McIntyre, 
William H. Baldwin, Jr., S. M. Inman, James 
Henry Smith, H, H. Porter, Jr., Chauncey M. 
Depew, T. H. Hubbard, Geo. H, Squire, H. R. 
Winthrop, C. B. Alexander, H. M. Alexander 
W. H. Crocker. 

With such powerful interests behind a cor- 
poration its strength is surpassed by none. 

The direct management of the company is in 
the hands of men who have been trusted and 
tried. They are: William T. Cornell, President; 
James H. Hyde, Vice-President; Lawrence L. 
Gillespie, Vice-President; F. W. Fulle, Secretary 
and Treasurer. 

The deposits of the company now amount to 
about $17,000,000, a gain of over $12,000,000, 
for the year. 


THE MISSISSIPPI VALLEY TRUST COMPANY. 


At a special meeting of the directory of the 
Mississippi Valley Trust Company, of St. Louis, 
on the afternoon of January 5th, John D. Davis 
was elected Second Vice-President and.a mem- 
ber of the board. A new office. that of Third 
Vice-President, was created, and Samuel E. 
Hoffman, who resigned as Second Vice- 
President, was unanimously chosen to fill it. 

Heretofore the office of second vice-president 
has not been an active one in the affairs of the 
company. The action was taken because the 
large increase of executive business necessitated 
the office of vice-president becoming an active 
one. Mr. Davis will be a member of the Execu- 
tive Committee and will devote his entire time 
to the affairs of the company. 


Mr. Hoffman was elected a member of the 
Executive Committee in place of Harrison I. 
Drummond, who has taken up his residence in 
New York. Mr. Drummond will continue in 
the directorate, and his frequent visits to St. 
Louis will enable him to participate in the work 
of that body. Mr. Davis will enter immediately 
upon his duties as Second Vice-President, and 
his place of business will be in the Co.’s office. 

The position on the directory filled by the 
election of Mr. Davis was created by the resig- 
nation of James E. Brock, secretary of the 
company. Mr. Brock will continue in the sec- 
retaryship, but under the by-laws of the com- 
pany it is not compulsory for the secretary to be 
a member of the Board of Directors. 
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A DISCOUNT FORMULA. 


In the December Journal, we published the 
request of an assistant cashier in Minnesota to 
submit a formula of an up-to-date method of 
discounting the following note, as done in the 
large city banks, rapidly and in a short way : 

** $465. . Minn., June 3, 1902. 


“Two years after date (without grace). for 
value received I promise to pay 


Four hundred and sixty-five 

Dollars, at the office of 

interest from date at the rate of six per 
cent. per annum, until paid. 


(Discounted October 22, 1902, to make it an 
8 per cent. note from date of discount to 
maturity.) 


We also published the following calculation, 
made at our request by the discount clerk of 
one of the largest national banks in the city: 


$465 
12 


Int. at 6 per cent. for 2 yrs. is 55.80 


Principal ‘ ‘ . 465 
Interest 55.80 


$520.80 


9 days Oct 
30 Nov 
31 Dec 
31 Jan 
Made June 3, 1902 28 Feb 

31 Mech 
Dise. Oct. 22, 1902 30 Apl 
+31 May 
Due June 3, 1904 3 June 

224 
366 1 year (leap) 


590 
$520.80 
590 days 
4687200 
260400 
6)307.272.00 
6)51.21 disc. at 6 per cent. 


8.53 at 1 per cent. 
8 


68.24 


Princip: | 
Interest 


$465 
55.80 
520.80 
68.24 


$452.56 


Disc. at 8 per cent. 
Proceeds 


The above has brought forth the following 


criticisms from interested readers. As the 
editor does not profess to be an expert on the 
subject, publication is made without comment, 
and cur columns are open to further communica- 
tions, aggressive or defensive, should any of our 
readers be so disposed, names being withheld: 


——., N. Y., January 12, 
Editor Banking Law Journal ; 

DEAR SIR:—Referring to ‘“ Discount For- 
mula” given in your December number to 
“ Assistant Cashier,” I would like to submut 
what appears to me to be just as clear and a 
shorter solution of the problem. 

My calculation is as follows; every figure used 
is given, and it seems to me each step should 
be obvious to one accustomed to computing 
interest : 

Face of note... . 
Interest, 2 years at 6 percent.... 


1903. 


Amount note at maturity 
Note discounted Oct. 22, 
due June 3, 1904. 
g days Oct 
Nov 
Dec 
Jan 
Feb 
Mch 
Apl 
May 
June 
1 (leap) year 


$520.80 
1902. 


www Ww 
om = 0 


Ww 


590 days discount to be taken 


Disc’t at 6 p.c., 600 days on $520.80..$52.08 
oe 10 “ .87 


590 51.21 
PF _ 17.07 


Proceeds 
, truly yours, 
COUNTRY BANK. 
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NEW YQRK, Jan. 15, 1903. 
Editor Banking Law Journat: 

DEAR SIR :—The “ discount clerk of one of 
the largest national banks of New York city” 
was evidently joking with your readers, or trying 
to show as many erroneous methods as pos- 
sible, in his lengthy process for discounting a 
two-years’ note with 6 per cent. interest due 
June 3, 1904, on October 22, 1902, so as to 
make it an 8 per cent, note from date of dis- 
count to maturity. 

1. He counts up all the days, even to the poor 
little 29th of February (not using a table or 
calendar), and then divides by 360 (10 x 6 x 6). 
Thus, in the numerator of his fraction a year 
has 365 or 366 days, while in the denominator 
it has only 360, This is flat usury—under the 
law of this state. According to him, the interest 
on $1,000 for the year 1903, at 6 per cent., 
would not be $60, but $60.83. Using his 
method- 

Principal, $1,000 
365 days 


6) 365,000 


60.83 at 6 per cent. 


In 1904 it would be $61 exactly. 

2. He is inconsistent. The first calculation 
at 6 per cent. is made in the normal way—a 
year is a year and no more. Having minimized 
the amount at 6 per cent. at maturity, and max- 
imized the 8 per cent. discount, and thus bought 
at an unjustly low figure, he will probably at 
maturity try to collect 731-36oths of a year’s in- 
terest, employing his other rapid method. 

3. If he were appearing in his true colors as a 
skillful mathematician and not posing as an 
office boy for the sake of the terrible example, 
he would know that 51.21 multiplied by 8 and 
divided by 6 is 68.28, not 68.24. He is illus— 
trating the unworkmanlike plan of first dividing 
by an unnecessarily large divisor and then 
multiplying, which magnifies any error. Since 
eight-sixths are equal to one and one-third, it is 
just as easy to add one-third. 


3)5 
i 


4. If the discount clerk really wished for 
brevity, I think he would proceed as follows, 
Our Minnesota friend will please compare the 
number of figures used : 

465 x 1.12 equal 520.80 
1904 6 

1902 10 2 

ly 7m 11d 


Turn to the Robinsonian interest tables, 8 per 
cent., line marked 7m. t1d., and we find the 
following : 

On $500.00 interest $24.56 
ts 20 00 - .98 
™ .80 . .O4 


520.80 x .08 41.66 


Subtr. 67.2 $67.2 


$453.56 Ans. 


5. The discount clerk has succeeded in ex- 
emplifying nearly all the possible faults in cal- 
culation; but he has missed one opportunity- 
namely, that of including the first as well as the 
last day, counting 10 days in October (22 to 31 
inclusive). Almost all our leading usurers do 
—— 

6. Is this a case for bank discount, anyhow ? 
The propounder does not ask us for an 8 per 
cent. discount, but to discount so as to make an 
8 per cent note, which I take to be one bearing 
8 per cent. interest. Eight per cent, discount 
and 8 per cent. interest are two different things. 
At the figures given in the December number 
for 8 per cent. discount, the interest is over 9 
per cent. To obtain the true answer, find the 
amount of $1 for tyr. 7mo, 11d. at 8 per 
cent. (same line of Robinsonian), which is 
$1.129111 plus. Use this as divisor and $520.80 
for dividend and we have for the value...$461.2 
Proof. Interest thereon for 1y.7m. 11d.. 


Yours for extortion, 
SHYLOCK. 
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THE LIABILITY OF AN INDORSER OF A CERTIFIED CHECK, 


The recent decision of Judge Brooke, in the Circuit Court, Detroit, Michigan, con- 
cerning the liability of an indorser after a check has been certified. 


Following is the full text of the deci- 
sion of Judge Brooke, of Detroit, in the 
action of First National Bank of Detroit 
against Cameron Currie & Co., involving 
liability of the latter, to the bank, as in- 
dorsers of a check, drawn without funds, 
which the bank as holder, first procured 
to be certified, but which, after refusal of 
payment by the drawee because of fraudu- 
lent certification, the holder caused to 
be protested for non-payment and the 
indorsers notified of its dishonor. 

It is held that the rule that where the 
holder obtains certification of a check, in- 
stead of payment, the drawer and indors- 
ers are thereupon discharged from liabli- 
ity, does not apply to the case of a check 
drawn without funds, and that the in- 
remain liable, notwithstanding 
the certification, where demand of pay- 
ment and notice of dishonor is made and 
given within the time required by law. 


dorsers 


Gentlemen of the Jury: 

This is an action brought by the First 
National Bank against Cameron Currie 
& Co, to recover the sum of $50,000 and 
interest thereon from February 6th, 1902, 
to the present time, the amount with in- 
terest being $51,882.44. This amount is 
claimed by the First National Bank from 
Cameron Currie & Co. upon a check, the 
main facts regarding the making, deposit- 
ing and presentation of the same being 
as follows: 

Karly in the afternoon on the 6th of 
February, Mr. Fred S. Osborne being at 
that time the general partner of Cameron 
Currie & Co., by his agent, the office 


manager, Lewis H. Case, deposited the 
check of Frank C Andrews, drawn upon 
the City Savings Bank for $50,000, with 
the First National Bank. A deposit slip 
was made out, either by Case or by 
some officer of the bank under Case’s 
instructions, and Cameron Currie & Co. 
were thereupon given credit upon the 
books of the First National Bank for 
$50, coo, the amount of said check At 
the same time, or very soon thereafter, a 
check payable to the order of the First 
National Bank, and drawn by Fred S. 
Osborne against the account of Cameron 
Currie & Co., was delivered to the officers 
of the First National Bank, and it, the 
bank, was instructed to transfer by wire 
$50,000 to Ladenburg, Thalmann & Co., 
of New York City, there to be placed to 
the credit of Cameron Currie & Co. 
Under my view of the law in this case, it 
is not important to follow this fund further, 
As soon as the check in question was re- 
ceived by the First National Bank it was 
sent to the City Savings Bank, presented 
to the paying teller, and by him marked 
across the face with the following words: 
‘*Good. Schrage, Teller.’’ After these 
words were written on the check, it was 
returned to the First National Bank. On 
the following day, at or about one o’clock 
in the day, the $50,000 check was presen- 
ted by the assistant cashier of the First 
National Bank at the paying teller’s 
window of the City Savings Bank, and 
payment thereof was refused. Sometime 
later, perhaps an hour later, it was again 
presented, this time to the cashier, Mr. 
Harry R, Andrews, and payment there- 
of was again refused. Thereupon the 
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check was duly protested for nonpayment 
and notice of protest was served upon 
Cameron Currie & Company on the after- 
noon of the 7th. At the time of said 
certification, the undisputed evidence in 
the case shows that no funds were in the 
hands of the City Savings Bank belong- 
ing to Frank C. Andrews. On the con- 
trary, his account was overdrawn to an 
amount in excess of $900,000, and at the 
close of business of the day in question, 
the 6th, his certified checks on the City 
Savings Bank were outstanding to the 
amount of $662,000. 

These being the conceded facts in the 
case, it is claimed by the defendants that 
the act of the plaintiff, the First National 
Bank, in procuring the certification of the 
check on the afternoon of the 6th, releases” 
them from their liability as endorsers of 
said check, and that the holder of said 
check, the First National Bank, must look 
to the City Savings Bank only for pay- 
ment‘of the same. It is argued on be- 
half of the defendants that, had the check 
been offered for payment at the time it 
was offered for certification, there is no 
reason to believe that it would not have 
been paid, it having been proved conclu- 
sively that at that time there were suffh- 
cient funds in the possession of the bank 
to have liquidated such check, even 
though there was none to the credit of 
the drawer of the same. It is further 
urged that had the check been presented 
for payment instead of certification, and 
payment made thereon, no loss would 
have occurred to any of the parties to 
this transaction, and if payment had been 
refused, that no loss weuld have occurred, 
because the First National Bank would 
not have transferred the $50,000 by wire, 
according to the instructions of Cameron 
Currie & Co., upon such payment being 
refused. 

Iam quite unable to agree with this 
view of the case. I understand the 
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general rule to be that, where a certifica- 
tion of a check is made at the instance of 
the holder thereof, such certification 
makes a novation; in other words, creates 
a new contract, in which the certifying 
bank becomes liable to the hoider of the 
check, and that the maker and _ indorser 
thereof are thereupon released, and the 
holder looks to the certifying bank only 
for payment thereof. The reason for this 
rnle is so obvious that it scarcely needs 
to be stated, and that is that upon certi- 
fication of the check, so much of the funds 
of the maker thereof as is represented by 
the check then in the possession of the 
certifying bank are withdrawn from the 
control of the drawer of the check and 
placed at the command of the holder of 
the same; and if, after funds have been 
withdrawn from the control of the maker 
of the check, and so placed under the 
control of the holder of the same, the 
holder chooses to permit the funds to 
remain at his own risk in the hands of 
the bank, it would be obviously unfair, if 
the fund were lost, to compel the maker 
of the check to again pay, because, in the 
interim between the certification of the 
check and the time the money is lost, the 
drawer of the check has no means of pro- 
tecting himself against the impending 
disaster. Most of the cases cited have 
reference to just this state of affairs, and 
arise between the maker and the holder, 
orthe holder and the certifying bank. 
No case has been cited which covers the 
exact point in question where the endorser 
alone is interested in the transaction, but 
in principle the case of Irving Bank vs. 
Weatherwald, 36th New York, seems to 
be in point. If the contention of the 
defendant that the certification of the 
check in this particular instance amounted 
to the making of a new contract between 
the City Savings Bank and plaintiff, and 
that by that act the check itself became 
paid, is correct, then it is obvious that the 
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maker as well as the endorser was released. 
But it would be idle to contend that Frank 
C. Andrews, the maker of the check in 
question, could claim that a fraudulent 
certification of the same procured by him 
could operate to release him. It is 
equally obvious to me that, in this parti- 
cular transaction, the endorser can occupy 
no better position than the maker. He 
stands, as regards this check, simply in 
the position of a guarantor. He says, in 
fact, that, if, upon due presentation of the 
check, itis not paid by the bank upon 
which it is drawn, and, further, if he re- 
ceives due notice of such non-payment, 
he will pay the same. It is not contended 
on the part of the defendant that the 
check was not duly presented for payment. 
Neither is it contended that due notice of 
its non-payment was not delivered to the 
defendants. 

I am quite unable to agree with counsel 
for the defendants that any harm came to 
the defendants by reason of the certifica- 
tion. They certainly cannot complain 
that the holding bank sought to protect it- 
self, and possibly them, by extra diligence. 
They received the money on the check, 
and that they parted with it or its equiva- 
lent to the drawer of the same is wholly 
due to their own act in wiring Ladenburg, 
Thalmann & Co., of New York, to deliver 
the bonds purchased by the money to 
Warren, Andrews & Co., for Andrews, in 
that city. Assuming, for the purposes of 
this case, that Cameron Currie & Co. had 
no guilty knowledge of the condition of 
Andrews’ account, and, further, that they 
had no knowledge of any facts which 
under the law would oblige them to make 
inquiry of the condition of his account, 
they yet stand in no better position with 
regard to the transaction than the plain- 
tiff; and, if one of two innocent parties 
are obliged to suffer the loss, it is an 
established rule that the party through 
whom the loss occurs must be the one to 
bear it. Applying this familiar rule to 
the case at bar, it therefore becomes ob- 
vious that, as between the plaintiff bank 
and the defendant Currie & Co., the 
whole transaction came about through 
the agency of Currie & Co., and therefore 
the loss, if any, should be borne by them. 
They were not obliged, having received 
this money from the First National Bank, 


to turnit over to Frank Andrews. Neither 
were they obliged to do as they did do, 
authorize the delivery to Andrews of the 
stock purchased with the money in New 
York. They did this at their own risk, 
and they must be presumed to have done 
it with the expectation that the check 
deposited by them would follow the usual 
course, and be presented the following 
day for payment, without certification. 
In fact, Mr Case, upon the stand, testified 
that that was the expectation at the time 
the deposit was made. Exactly this course 
was pursued by the plaintiff; and it seems 
to me that it cannot be possible that the 
act of certification, done without the 
knowledge of the defendants, and not in 
any way to their prejudice, can now be 
urged by them to effect a release of their 
liability. 

Another determining factor in the case 
is the circumstance that the defendants, 
on the 8th day of February, signed a com- 
munication to the plaintiff, in which they 
authorized the plaintiff to «withhold pre- 
sentation of the check in question until 
the happening of a certain contingency. 
According to my view of the case, the 
defendants thereby clearly recognized 
their liability as endorsers thereon, and 
assumed to, and did exercise, dominion 
over the check itself. They cannot now 
be permitted to repudiate this admission 
of liability and exercise of dominion. 

Holding these views touching the law 
governing the case at bar, gentlemen, it 
becomes unnecessary for me to submit to 
you any facts for your consideration. 
Whether or not the defendants, or either 
of them, had any knowledge of the actual 
condition of Frank C. Andrews’ account 
in the City Savings Bank, or whether 
Osborne, one of the general partners of 
the defendant partnership, and also a 
director of the City Savings Bank, had 
knowledge of such facts that he was bound 
in law to have made further inquiry and 
so ascertain the true condition of 
Andrews’ account it becomes unimpor. 
tant to determine. For, asI have already 
said, the case, I think, must be determined 
on the broader grotind that, where the 
reason for the rule ceases to exist, the 
rule itself must, by the very force of that 
failure, also cease to exist. 
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AN ENGLISH VIEW OF 


When in England during the past 
summer, Mr. Hugh Mac Rae, of the bank- 
ing firm of Hugh Mac Rae & Co., Wil- 
mington, N. C., came into possession of 
a pamphlet, entitled “The American In- 
vasion; or, England’s Commercial Dan- 
ger,”’ written by B. H. Thwaite, A. M. 
Inst. C. E., F.C. S., etc. The object of 
the pamphlet seemed to be purely educa- 
tional; and Mr. Mac Rae learned that in 
Germany literature of a similar tenor was 
being distributed, and lectures were being 
given, covering the same subjects and 
reaching about the same conclusions. 

Among other things, the pamphlet 
traced the origin and growth of the iron 
industry of the United States; discussed 
the phenomenal development of the 
American iron and steel output; at- 


tempted an explanation of the marvelous 


rate of American industrial expansion; 
discussed the effect of the low inland 
freight policy; the expansion of the 
American coal trade; American labor 
efficiency and its causes; the American 
strike as viewed by the Briton; American 
financial and educational methods; the 
American policy of encouraging invention; 
stated some of the results of American 
ingenuity, and discussed the American 
attempt to capture the supremacy of 
ocean mercantile navigation. Other sub- 
jects considered were the fiscal policy of 
the United States; the disastrous effect 
of the American protective policy on 
British agricultural industry; and the 


AT THE annual meeting of the stockholders of 
the Merchants National Bank, of Houston, 
Texas, held January 13th, 1903, the following 
Directors were elected: Geo. W. Brackenridge, 


T. Wistar Brown,-Jonathan Lane, Hugh Burns, - 


E. A. Peden, Jno. J. Gannon, J. L. Thompson 
Edwin Chamberlain and T. H. Franklin. At a 
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AMERICAN PROGRESS. 


natural resources and other advantages 
of the United States. The pamphlet 
contained also a number of suggested 
remedies, in the order of their importance, 
for adoption by the British Empire. 

Messrs Hugh Mac Rae & Co., have 
caused to be printed and issued as com- 
plimentary to their friends the substance 
of this pamphlet. For their reason in so 
doing we quote their own language: 

“It seems to us that there are points 
made in the pamphlet which are of in- 
terest to financiers, railroad men, man- 
agers of large corporations, political 
economists, and statesmen. In fact, we 
feel that they are of interest at the pres- 
ent time to every intelligent citizen of 
the United States, for the reason that 
there is a tendency to make an outcry 
against institutions which are considered 


’ by students abroad as being among the 


strongest factors in the up-building and 
progress of this country. These students 
can see the situation more clearly than 
we can ourselves, and they not only 
point out the great berefits which accrue 
to us, but actually advocate the adoption 
by their own countries of policies which 
have proven so successful in the United 
States, but against which public opinion 
is perhaps being prejudiced and taught 
to condemn an unmixed evil.” 

The matters presented and discussed 
in the pamphlet are worthy the attention 
of all our readers. 


subsequent meeting of the Directors the follow- 
ing officers were elected: President, Jno. J. 
Gannon; Vice-President, Geo. W. Brackenridge, 
of San Antonio, Texas, Vice-President, T. 
Wistar Brown, of Philadelphia, Pa.; Cashier; 
G. M.: Harcourt; Assistant Cashier, W. H. 
Hurley. 
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INQUIRIES AND CORRESPONDENCE, 


HIS department is carried on for the benefit ot all subscribers, who are entitled to submit 
questions of general interest, and expect prompt and careful consideration thereof, without 


charge. 
is made to the contrary. 


The names and places of those submitting inquiries are published, unless special request 


Check to Impersonator. 


PITTSBURGH, Pa., January 3, 1903. 
Editor Banking Law Journal: 

DEAR SIR :—Please give your opinion through 
the columns of the JOURNAL upon the fol- 
lowing state of facts: Mr. Jones is the owner of 
a piece of real estate. One Smith, pretending 
he desires to purchase, obtains the deed of the 
property from Jones, then goes toa real estate 
agent and, representing himself to be Jones. 
applies for a loan on the property. The agent 
introduces Smith toa savings bank as Jones, 
title is searched, the application granted, the 
necessary papers are executed by Smith, as 
Jones, and he receives a theck of the savings 
bank on a national bank, payable to Jones. 
This, Smith indorses in name of Jones to the 
real estate agent, who deposits in his own bank, 
and collects of the drawee. 

1, Is the national bank the loser on this 
check ? 

2. If not, and the payment is good as against 
the savings bank, the drawer, has that bank 
any recourse upon the real estate agent ? 

PRESIDENT. 


1. The national bank, drawee, which 
paid the check, does not lose the amount, 
but the payment is good and chargeable 
against the savings bank, its depositor. 
The check was issued to one whom the 
drawer intended to designate as payee, 
The check was paid on the indorsement 
of the person to whom the drawer intend- 
ed payment should be made. The check, 
therefore, was not paid on a forged in- 
dorsement, and the payment was author- 
ized. See Land Title and Trust Co. v. 
Northwestern Nat’l Bank, 17 B.L. J. 515. 


2. Has the savings bank any remedy 
against the real estate agent? This 
is a more difficult question, but we 
believe the facts are sufficient to make 
the agent liable in an action of deceit. 
He goes to the savings bank and states, 
as of his own knowledge, that a certain 
person is Mr. Jones, the owner of certain 
property, for the purpose of inducing the 
bank to loan money to such person. The 
bank relying upon such representation 
does part with its money to the person 
represented to be Jones. The represen- 
tation 1s, in fact, false, although the agent 
does not know of its falsity at the time it 
is made. The bank sustains damage be- 
cause of the false representation. Inthe 
above would seem to be all the elements 
necessary to sustain an action of deceit 
by the bank against the real estate agent. 
See Lahay v. City National Bank, 4 B. 


L. J. 179. 


Transfer of Homestead Before Issue 
of Patent. 


BROWNS VALLEY BANK, 
BROWNS VALLEY, Minn., Dec. 24, 1902. § 
Editor Banking Law Journal: 

DEAR S1R:—A discussion of, and answer to 
the following questions in a forthcoming issue 
of the BANKING LAW JOURNAL would be very 
much appreciated. 

A enters a quarter section of land under 
the federal homestead laws: makes final proof 
which is accepted at the district land office and 
a final receiver’s receipt issue. 

Prior to the issuance of Patent, A conveys 
the premises to B by deed of quit-claim. Such 
an instrument of conveyance has been held not 
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to convey an after acquired title or interest, but 
conveys present title only, and the question 
arises whether A’s title to the premises was 
perfect at the time of quit-claiming to B. 

Is the issuance of the final receiver's receipt 
by the officers of the district land office a suffi- 
cient act on the part of the Government to 
make a valid and completed transfer of the 
title to the lands from the Government to the 
entryman, or does the title still remain in the 
Government until the Patent is issued ? 

As | understand it, the acts of the officers of 
the district land offices are subject to approval 
of the General Land Office at Washington, and 
the final receiver’s receipt simply an acknowl- 
edgment that the payments required by law 
have been made, and that, as appears from the 
proof submitted by the entryman, he has com- 
plied with the law under which the homestead 
was entered, and implying that he is entitled to 
a Patent therefor. 

Answer in an early issue will be appreciated. 

Yours very truly, 
A. I. ENGEBRETSON. 


While the general rule is that the title to 
the public lands of the United States shall 
pass only by patent, it seems to be set- 
tled that a homestead entryman, after 
final proof and receiver's certificate, is 
sufficient owner of the land to transfer it 
or mortgage it before issuance of the 
patent. 

In the case of Myers v. Croft (13 Wall. 
291), the Supreme Court of the United 
States use this language: “It is well 
known that patents do not issue in the 
general course of business in the General 
Land Office until several years after the 
certificate of entry is given, and equally 
well known that nearly all the valuable 
lands in the new States, admitted since 
1841, have been taken up under the pre- 
emption laws, and the right to sell them 
freely exercised, after the claim was 
proved up, the land paid for, and the 
certificate of entry received. In view of 
these facts, we cannot suppose, in the 
absence of an express declaration to that 
effect, that Congress intended to tie up 
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these lands in the hands of the origina) 
owners, until the Government should 
choose to issue the patent.” 

In various decisions of the Land Office, 
the right of the entryman is recognized, 
after due compliance with the law and 
final certificate issued, to transfer the 
land before patent. 

In the case of Falconer v. Hunt, 6 
Land Decisions, 512, Secretary Vilas 
used this language at page 517: “It has 
been decided that Cameron's final proof 
was propetly received and accepted by the 
local office, May 28, 1883. His final 
certificate received at that time was 
therefore legally and properly issued. 
Having complied with all the require- 
ments of the law in good faith, and hav- 
ing received final certificate, Cameron 
could mortgage his land, and could 
transfer it, under the rule in Myers v. 
Croft (13 Wall.). It has been found as a 
fact that he did so mortgage this land, 
did transfer about ten acres of it by 
warranty deed, and did give quit claim 
deed to his wife of all his interest in and 
to the same. Such a deed has been held 
valid in Dakota, Hatch v. Van Doren (4 
L. D., 355), and Power v. Barnes (id., 
432). It isthus observed that long prior 
to the time when Cameron filed the re- 
linquishment of his claim in the local 
office, he had parted with all interest that 
he ever had in and to the tract attempted 
by him to be relinquished. The Land 
Department will take notice of the rights 
of subsequent purchasers and mortgagees 
in good faith after the issuance of final 
certificate to the original entryman, 
where notice of such mortgage or trans- 
fer is brought home to it. And the right 
of said third parties to appear and pro- 
tect their interests by showing a proper 
compliance with the law on the part of 
the entryman is uniformly recognized. 
The pretended relinquishment of Cam- 
eron is therefore found to be null and 
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void because he had nothing 
relinquish,” 

Without further pursuit of precedents 
on this subject, we think enough has 
been shown to warrant the conclusion 
that A, after final proof and receiver’s 
receipt, and before issue of patent, had 
the right to and did convey a valid title, 
by quit claim, to B. 


then to 


Contract to Sell Land—Rescission. 


, WIs., Dec, 24, 1902. 
Editor Banking Law Journal ; 

DEAR SIR:—A and B are husband and 
wife. B has title to eighty acres of land—their 
home. C has eighty acres adjoining. A makes 
agreement with C to sell his farm for $3,000, 
and to pay C $100 in commission on such sale. 
¢ has a partner, D, who brings a purchaser, E, 
E agrees to pay $3,000 to A for his farm, and 
to pay C $1,100 for his eighty acres. E makes 
a deposit of $1,000, payable to A, as part pur- 
chase price, on the 14th. There is no time set 
for the payment of the balance. On the 17th 
B makes her deed to C, and leaves it in escrow 
awaiting payment of balance. On the 18th A 
goes to look up a new location, and is killed on 
the 19th. On the 20th B stops delivery of deed. 
On the 28th C reports himself ready to pay 
balance for deed. The surrender of the deed 
is refused, and no money paid nor tendered. 
The $1,000 are still held in favor of A. The 
questions involved are: Can E or C compel B 
to surrender her deed? and, if so, is she com- 
pelled to pay C his commission? She under- 
stood that he was to have such commission ; 
but no verbal nor written agreement was entered 


into by her. —- Respectfully, SupsCRIBER. 


The point is that B, the widow, now 
that her husband is dead, does not want 
to part with her land unless she is com. 
pelled to. 

Where the husband acts as agent of 
his wife in the sale of land, she is bound 
by his acts to the same extent as if the 
matter was his own (Lavasser v. Wash- 
burn, 50 Wis., 200), and unless B can 
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prove want of authority or coercion, she 
will be bound by what her husband did 
the same as if she herself did it. 

The agreement was with C to sell the 
land for, $3,000, C finding a purchaser, 
and to receive $100 commission. C finds 
a purchaser, who deposits $1,000 in bank 
as part purchase price, payable to the 
husband, and B executes deed, and de- 
posits in bank, awaiting payment of the 
balance, time for which is not fixed. 
The fact of the deed being to C, and the 
purchaser being E, does not help B, for 
the conveyance may be made to a third 
party at the vendee’s request. Webster 
v. Tibbits, 19 Wis., 438. 

But the agreement to sell the land and 
to pay the commission was oral, as we 
understand. An oral agreement for the 
sale of land is void by the statute of . 
frauds, but when, in pursuance of a verbal 
contract, a conveyance has been executed 
and accepted, the statute does not apply 
to the executed agreement. Niland v. 
Murphy, 73 Wis. 326. 

Was the contract of conveyance com- 
pletely executed, so that B, on the 24th, 
could not rescind it, and reclaim her 
deed? 

In Campbell v. Thomas, 42 Wis. 437, 
Campbell made a paroi agreement with 
Thomas, under which Thomas was to 
sell Campbell certain land at an agreed 
price, if Campbell should, two days later, 
pay the purchase price to one Hand, for 
Thomas, consisting of part cash and part 
notes and a mortgage. Campbell paid 
Thomas a small sum on account of the 
purchase price at the time of the agreé- 
ment, and Thomas executed at the same 
time a warranty deed to Campbell, which 
he delivered to Hand to deliver to Camp- 
bell, if the latter should, two days later, 
deposit with Hand the money, notes and 
mortgage, according to verbal agree- 
ment. Campbell did so, but Hand re- 
fused to deliver the deed to Cantpbell. as 
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Thomas had in the interim instructed 
him not to do so. Campbell sued Thomas 
and Hand to compel delivery of the 
deed. 

The court held that Thomas could not 
be compelled to perform. The syllabus 
of the decision is as follows : 

1. The ‘conditions upon which an 
escrow was to be delivered to the grantee 
therein named may rest in and be proved 
by parol. 

2. Where the grantor in the deed re- 
tains the right of control over it, not- 
withstanding its deposit with a third per- 
son with ‘nstructions to deliver it to’the 
grantee upon his compliance with spe- 
cified conditions, it is ot an escrow. 

3. The mere facts that such deposit 
was made in pursuance of a previous ora/ 
_ agreement between grantor and grantee, 
for a sale of the land (void by the statute 
of frauds), and that a small part of the 
agreed price was paid at the time of such 
agreement,will not deprive the grantor of 
his right of control over the deed. 

4. Whether where the deed itself coa- 
tains the who/e contract, it is a sufficient 
memorandum within the statute of 
frauds, is an open question in this court. 

5. As there was no execution or de- 
posit with H of the mortgage from C con- 
temporaneously with the execution and 
deposit of T’s deed, and as the latter 
deed does not contain the whole contract 
alleged and relied upon by the plaintiff, 
there was no valid contract, and the deed 
was not an escrow. 

It might be contended on behalf of the 
widow that the deposit of her deed with 
the bank was conditional upon the bal- 
ance of the purchase money being paid, 
prior to which time she retained control, 
and did not part with the title, and before 
which, she having exercised such control, 
and rescinded the incompleted contract, 
it could not be enforced against her, as 
being parol only. 
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Stale Check. 


—, NEW YORK, January 10, 1903. 
Editor Banking Law Journal: 

DEAR SIR:—A gave his check to B for 
$1,000. B sold the check to C the next day for 
full value, but requested C to hold the check 
and not present it, giving plausible reasons. 
Two months later B told A he had lost or mis- 
laid the check, and received the amount from A, 
giving him a writing that the check had been 
settled for, and would not be presented for pay- 
ment, and would be returned if found. Six 
months later C presented the check, payment 
of which was refused by the bank. C was per- 
fectly innocent of complicity with B. 

Is A liable to C on the check ? 

SUBSCRIBER. 


If B had not indorsed the check to C 
until eight months after it was issued, we 
are. of opinion that the check would be 
regarded as stale, overdue and discredit- 
ed, when transferred, and that C could 
not enforce it against the draweras a 
bona fide purchaser. But C purchased 
it the day after it was issued, hence was a 
bona fide purchaser ; and the only ques- 
tion is whether his delay in presenting it 
for eight months discharged the drawer. 
The rule is well established that delay in 
presenting a check beyond the period of 
reasonable time for presentment, fixed by 
the law, does not discharge the drawer 
unless he is injured by failure of the bank, 
and then only to the extent of his loss. 
Here the bank remained solvent ; hence, 
the drawer was liable to C as a bona fide 
purchaser. 

This opinion is confirmed by the very 
similar case of Bradley v. Andrus, U. S. 
Circuit Court of Appeals, Third Circuit, 
decided in 1901. Thomas Bradley gave 
his check dated February 18, 1897, on the 
Security Trust Company of Philadelphia 
to the order of Francis C. Grable, for 
$12,500. On April 15, 1897, while the 
check was still outstanding, Bradley and 
Grable had a general settlement, and it 
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appeared that Bradley owed Grable $19,- 
416.67, including the amount of the 
$12,500 check. At this settlement Grable 
told Bradley he had lost or mislaid the 
check, and he would look for it and, if 
found, return it, and he also gave Brad- 
ley a writing that the check had been 
settled for, and would not be presented 
for payment. Whereupon, Bradley gave 
Grable the full amount of $19,416.67. As 
matter of fact Grable had indorsed the 
check to one John C, Andrus, the day 
after he received it, who took it innocent- 
ly and gave full cash value for it. But 
Andrus, at Grable’s request, held the 
check instead of presenting it, and subse- 
quently passed it to one W. J. Arkell, in 
payment of stocks and bonds. Arkell, in 
January 1898, eleven months after it had 
been issued, presented the check for pay- 
ment which was refused. Andrus there- 
upon took the check up and brought suit 
against Bradley, the drawer, thereon. 
The court held Bradley, the drawer, 
liable to the holder, Andrus. The reason: 


A LITTLE booklet, prepared by the Board of 
Trade of Bristol, the city situated on the state 
line dividing Tennessee and Virginia, showing 
the resources of that thriving place, has been 
handed us with the compliments of the Dominion 
National Bank. ‘The spirit of progress that 
seems to have permeated the Southern atmos- 
phere has embraced Bristol, and has extended 
to every branch of trade, developing a very 
satisfactory condition of prosperity in this 
beautiful little Southern city. Time and space 
does not permit us to go into details of the many 
resources that surround Bristol and make it 
attractive to investors of capital, but it can be 
said that there are but few cities in the South 
that are more favorably situated for the location 
of any kind of an industry. 

The Dominion National Bank, the leading 
bank of Bristol, is a fair sample of the hustling, 
thriving enterprises that are located there. It 
has a capital of $50,000, surplus and profit 
account of over $25,000, deposits of about 
$650,000, and total resources of about $775,000. 


The officers are: H. E. Jones, President. A. 
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ing is as follows: While the check was 
withheld from presentment for an unrea- 
sonable length of time, eleven months, 
this did not defeat the rights of Andrus, 
as bona fide holder, to recover from the 
drawer, unless funds of the latter, appli- 
cable to the check, were in the interim 
lost through the insolvency or failure of 
the bank. Undoubtedly, if Andrus had 
promptly presented the check, Bradley 
would not have paid its amount in settle- 
ment with Grable, but the delay of pre- 
sentment was not the proximate cause 
of Bradley’s loss; it was his own impru- 
dent reliance on Grable’s false statements 
when he could have insisted on full in- 
demnity before including the amount of 
the check in the settlement. Bradley, 
therefore, cannot invoke the doctrine of 
estoppel, as he who claims the benefit of 
this principle on the ground that he has 
been misled through the acts or conduct 
of another, must not have been misled 
through his own want of reasonable care. 


P. Moore, Cashier. 
Cashier. 


C, A. Jones, Assistant 


W. O. JONES, who has been one of the Assist 
ant Cashiers of the Chase National Bank for 
the past three years, recently received a. very 
flattering offer from the management of the 
National Park Bank of a similar position in that 
institution, which he accepted on January rf. 
Mr. Jones was reluctant to sever his relations 
with the Chase, where he had received his 
education in the banking business. He began 
there as a stenographer in 1889 and was private 
secretary to the President Henry W. Cannon 
for ten years. In 1900 his ability was. still 
further recognized by the directors, and he 
was appointed Assistant Cashier. Mr. Jones 
belongs to that class of young men who possess 
the faculty of grasping an opportunity when it 
is afforded. He has risen to the position which 
he now occupies strictly upon his merits, and 
the National Park Bank, as well as Mr. Jones, 
is to be congratulated. 
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AMONG THE BANKS. 


Monday, January 12, the business of the 
Liberty National Bank was transferred to its 
new home, 139 Broadway. The building is but 
two stories high, 2nd was erected for the exclu- 
sive use of the Liberty. It has an attractive ex- 
terior and a spacious, well-lighted interior, the 
main banking room having a fifty-foot ceiling, 
with a glass dome in the centre, thus furnishing 
a soft light on the cages. 

Simultaneous with the removal of the bank 
to their new quarters, there came some very im- 
portant changes in the directory and official 
staff. In addition to adding four new members 
to the board of directors, Charles H. Stout was 
elected Vice-President. Mr. Stout resigned the 
Vice-Presidency of the First National to be- 
come Vice-President and a director in the Lib- 
erty, it being understood that he represents the 
interests of the First. 

The officers are now: E. C. Converse, Presi- 
dent; Charles H. Stout and Henry C. Tinker, 
Vice-Presidents ; Charles W. Reicks, Cashier ; 
Frederick P. McGlynn, Assistant Cashier; 
Henry P. Davison, Chairman of the Executive 
Committee. The capital is now $1,000,000; 
surplus and profits, $1,800,000. The announce- 
ment that J. P. Morgan had secured a large 
block of the Liberty stock attracted an unusual 
amount of attention on the street. 


Saturday, January 17, the Hanover National 
Bank took possession of their new home in 
the bank’s new twenty-two story building, cor- 
ner Nassau and Pine streets. The Hanover 
has now, no doubt, tke finest equipped and 
most beautiful banking rooms in the world. 
Lack of space will not permit us to give our 
readers a detailed description in this issue. 
Bankers visiting New York should not fail. to 
see this magnificent banking house. 

The new home of the United States Mort- 
gage and Trust Company, which is located in 
the new wing of the Mutual Life Insurance 
building, at 55 Cedar street, and which was 
planned and fitted especially for the company 
by the Mutual, is no doubt the handsomest 


banking quarters in the country to-day, The 
application of modern mechanical and archi- 
tectural skill in these rooms has brought out 
the most artistic effects known to the science 
of building construction. It is our purpose to 
give in another issue a minute description of 
this modern up-to-date banking house, illus- 
trated with fine half-tone views. 

The progress of the institution can better be 
told in a reference to the statement of their con- 
dition of December 31, 1902. After the pay- 
ment of dividends of fifteen per cent. for the 
year, on a capital of $2,co0,000, there remained 
an undivided profit account of $548,517, exclu- 
sive of the surpius fund of $3,000,000, The 
deposits at that time were $16,437,724; mort- 
gage trust bonds, $10,000,000, and total assets 
of $32,111,759. 


The news last month of the amalgamation of 
the Western National Bank and the National 
Bank of the United States created more interest 
in banking circles than any event of the kind 
that has occurred for a number of years. The 
business of both institutions will be merged into 
one under the title of The Western National 
Bank of the United States, and the capital will 
be $10,000,000, The combination of some of 
the most prominent groups of capitalists, bank- 
ing and insurance interests in New York will 
make the Western one of the strongest banking 
corporations in the country. 

Among the powerful interests represented in 
this alliance, are the Mutual Life Insurance Co., 
Equitable Life Insurance Co., Morton Trust Co., 
and several of the largest national banks. 

Valentine P. Snyder, the present president of 
the Western will be at the head of the new 
institution, and there will be four Vice-Presi- 
dents, Richard A. McCurdy, President Mutual 
Life; James H. Hyde, Vice-President Equitable 
Life; Thomas F. Ryan, President Morton Trust 
Co., and Henry A. Smith, present Vice-Presi- 
dent of the Western. The fact that Mr. Snyder 
was made President of the new institution by 
the unanimous vote of such a body of men as 
constitute the new directory of the Western is 
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but a fitting recognition of his abilities as a 
banker. . 


The Drovers’ Deposit National Bank, of 
Chicago, for twenty years known as the Drovers 
National, began business under their new name 
and charter December 13, 1902, with a capital 
and surplus of $750,000, an increase of $350, 
ooo, over the old capital and surplus. The 
Drovers’ National was organized in 1883 with a 
capital of $100,009, which was subsequently in- 
creased to $250,000. By the last published 
report of the Drovers National, November 25, 
1902, prior to the change of name, the deposits 
were $4,487,025, and surplus and profits $326, 
384. The facilitities of the Drovers Deposit 
National for reserve deposits are the same as 
any other bank in Chicago, notwithstanding it 
is located at the Union Stock Yards. To banks 
and bankers having live stock business it offers 
exceptional facilities for handling that class of 
business. 

The official staff of the bank] remains un- 
changed. Wm. H. Brintnall, President; John 
Brown, Vice-President; Wm. A. Tilden, Cashier; 
Geo. M. Benedict, Assistant Cashier. It was 


under the management of these gentlemen that 


the Drovers National became one of the sub- 
stantial banks of Chicago. With the increased 
facilities the Drovers Deposit National will no 
doubt make some substantial gains ere the close 
of 1903. 


An important change in the Fort Dearborn 
National Bank of Chicago took place January 
13. John A. King, who has been the Presi- 
dent.for a number of years, resigned, and 
L. A. Goddard, formerly Cashier and Vice- 
President, was elected President. Charles L. 
Farrell, of the Capital National Bank*of Indi- 
anapolis, was made Vice-President, and Nelson 
N. Lampert, the Assistant Cashier, was advanced 
to the Cashiership. Three new Directors were 
elected. 

The election of Mr. Goddard to the Presi- 
dency is but a just recognition of the long 
years of valuable service he has rendered the 
Fort Dearborn National. Mr. Farrell, who has 
been Assistant Cashier of the Capital National 
of Indianapolis, and for several years the Secre- 
tary of the Indiana Bankers’ Association, will 
prove a valuable adjunct to the bank. Mr. 
Lampert’s promotion is a meritorious one. 
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John C. Craft, who has been the Cashier of 
the Bankers’ National Bank of Chicago, since 
the organization, was elected Vice-President 
and Frank P. Judson was advanced to the Cash- 
iership, on Tuesday, January 13. A well mer- 
ited advance in each instance. 


At a meeting of the Directors of the Frost 
National Bank, San Antonio, Texas, held 
January 14th, the following officers were elected 
T. C. Frost, President; J. T. Woodhull, Vice- 
President; Ned Mcllhenny, Cashier. 

The capital and surplus of the bank is $400, 
000, 

A handsomely gotten up book, with numer- 
ous illustrations, entitled, “ On an Irish Jaunt- 
ing-Car through Donegal and Connemara,” by 
Mr. S. G. Bayne, has been published by Harper 
& Brothers. Last summer Mr, Bayne, with 
several friends, made a few weeks’ tour through 
the north, west and south of Ireland; and this 
little volume not only contains a most interest- 
ing account of the trip, but much historical and 
descriptive matter, together with a vivid por- 
trayal of the Irish character. Ireland’s mag- 
nificent scenery is well illustrated in the many 
views presented, as are also many types of Irish 
character, and the vehicles or conveyances pe- 
culiar to Ireland. 


We have received from the New York Na- 
tional Exchange Bank, with their compliments, 
a chart designed by Mr. D. H.G. Penny, of the 
bank, containing a map of the United States, 
showing the laws of all the States and Territo- 
ries relating to the maturity of negotiable 
instruments. The States are shown in four 
colors: white, indicating the ‘no grace.” 
States; light green, grace on all paper except 
demand drafts; red, grace on notes and ac- 
ceptances only; and dark, grace on sight drafts 
only. In each State is printed the rule as to 
preceding or succeeding day of payment, when 
the day of maturity falls on a Sunday or holi- 
day. The above particulars are also given as 
to Alaska, Hawaii, Cuba, Porto Rico, Mexico, 
Philippine Islands and Canada, separately on 
the chart, which also contains a list showing 
interest rates and holidays in all the States. 

The production shows much ingenuity and 
pains-taking effort, and great care has been 
used to make it absolutely accurate. 
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The following table shows the loans and deposit deposits of the associated banks, reported to the 
New York Clearing House for the weeks ending Jan. 25, 1902 and Jan. 24, 1903, respectively; to- 
gether with a computation of the proportionate increase or decrease of deposits for the year: 





| Loans. | Loans. Deposits. | Deposits. Pr. Ct of 
Banks. 
1902 | 1903 1902 1903 Inc. Dec. 
Bank of N Y., Y ag 18 644,000 |$ 17,739,000 |$ 18,329,000 $ 16,423,000 | .... 
Manhattan Co 21,131,000 20,248,000 27,864,000 | 23, 526,000 | Kees 


Merchants’ National | 13,041,600 | 12.348,700) 15,566,000 | 14,052 1900 | ee 
Mechanics’ National 12,903,000 | 13,341,000) 13,568,000 | 13,634,000 | 
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N vi GW 


i=) . 


| 
Bank of America 20,578,300 ; gry oad 23,639,500 | 23,020,500! .... 





Phenix National 4.746,000 | 4,728,000 | 5,115,000 
National City 107,272,000 121,476,000 | 109,632,000 
Chemical National 24,395,600 | 24,967,300 | 24,056,100| .... 
Merchants’ Exch. Nat 5,051,500 ,270, | 5,388,500 | 5,619,900 | 
Gallatin Nat 8,428,200 ,8o1, 6,477,300 | akc 
1,331,000 2,763, 1,5 8,700 591, 127- 
Mechanics & Traders’ 3,065,000 908,000 3,515,000 16. 
Greenwich. ... * 856,800 | 5559, 745,400 : | 64.8)...3 
4,284,300 843, 4,116,700 823, 17 .1| 
Seventh Nationai ............ 5,117,400 .409, 4,679,500 | ,000, | 28. 
American Exch. Nat 29,7 54.000 28,612, 23,303,000 21,760, 
Nat. Bank of Commerce. ... | 74,066,900 | 70,042,900) 65,101,800 59,142,000 
i 6.848, 100 6,806,40c | . 6,206,600 5,928,200 
14,590,900 14,129,300, 15,870,300 14,813,300 
2,663,200 | 3,251,500 3,589,200 3,878,700 
6,232,100 6,062,300 —— 6,107,300 
2,160,800 2 ne 2,678,600 
+Nat. Bank of N. A 11,990,500 13,143,800 
Hanover National 47,138,800 692, 53,830, 300 
Irving National 4,08 3,000 841, +349, 4,962,000 
National Citizens’ 6,051,100 912, ,402,5 6,630,300 
2,678,600 . 9272, 3,285,800 
6,106,600 401, ,608, 6,760, 300 
3,576,800 5.155, 883, 5,946,200 
23,196,000 | 24,631, 28,359, 29,257,700 
2,128,000 O12, 2,107, 1,926,000 
Imp. & Traders’ Nat 23,745,000 ,152, 21,863, 20,423,000 
National Park 203, 414, 63,168,000 63,012,000 
i 1,478,900 1,505,700 
24,292,400 22,365,800 
12,786,000 11,413,000 
10,279,000 | 10,535,000 
First National 76,216,000 1 30, 80,789,700 72,286,200 
N. Y. Nat. Exc 4.533.500 | 5,485, 4,313,500 5,661,600 
Bowery - 2,999,00c ' 3,268 000 3,010,000 
3,844,600 : 4,322,000 4,87 3,600 
German-American 3,303,100 673, 3.240,400 3,572,400 
Chase National 41,821,700 133.5 50,384,200 46,613,800 
Fifth Avenue 9,204,900 225, 10,399,600 | 10,189.g00 
German Exchange 2,157,500 | .370, 3,468,800 3,508,500 
Germania 3,126,700 145, 4,724,000 4,947,400 
i 11,504,000 932, 13,021,900 12,317,000 
Garfield National 7,637,600 .997, 7,989,400 7,278,100 
Fifth National 2,169,900 | 343. 2,346,100 2,566,200 
Bank of Metropolis 7,975,900 174,2 9,271,200 9,617,600 
West Side Bank 2,653,000 a 2.88 3,000 3.37 3,000 
Seaboard National 12,744,000 934, 15,161,000 14,345,000 
Western National | 38,777,600 | ’ 47,132,100 | 47,450,600 
First National, Brooklyn... 4,233,000 | ,240, 4.262,000°| 4,376,000 
Liberty National 6,754,700 : 6,748,300 7,440,200 
N. Y. Produce Exchange... 4,186,000 : 4,055,600 3,805,700 
New Amsterdam Nat | 6,924,200 5 | 8,206,100 7,341,800 
Astor National 4,280,000 | pe 4,666,000 
National Bank of U. S.. | 2,882,300 | ,986, 241,300 3:907,100 | 
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i, ed Oe ee ees $867, 466 400 '$890, 448,100 $948.760, 600 $912,.812,000 
tAbsorbed Bank “of State of N. Y. 





